
 

REPUBLIKA SLOVENIJA 

USTAVNO SODIŠČE 

 

U-I-92/01  

28 February 2002 

 

 

Dissenting Opinion of Judge Dr Ude,  

Joined by Judge Dr Ribičič, Except for Paragraph 5 of this Dissenting Opinion  

  

  

I voted against Points 1 and 2 of the operative provisions of the Decision; at the same 

time, I argued in favour of the Constitutional Court reviewing the constitutionality of the 

question about national origin determined in the thirteenth indent of Article 6 of the 

PHHC1A. I provide below the reasons for my position:  

  

1. The Constitutional Court should also review the constitutionality of the question 

about national origin determined in the thirteenth indent of Article 6 of the PHHC1A. After 

accepting the petition for consideration, the Constitutional Court held a public hearing, 

where it discussed in an adversarial manner the question about national origin. It is true 

that the petitioner, M. Krivic, explicitly stated that he did not challenge the 

aforementioned provision (as regards this question, his petition was unclear); however I 

believe this not to be a sufficient reason to take this position, which was explained in 

Paragraph 9 of the reasoning and according to which the Constitutional Court will not 

review the constitutionality of the question about national origin. Furthermore, the 

conditions for reviewing the question about national origin sua sponte on the basis of 

correlation, as determined in Article 30 of the Constitutional Court Act, are met. This 

Article provides that, according to the rule of correlation, the Constitutional Court may 

also review the constitutionality of other provisions of the same regulation sua sponte if 

the challenged provisions, and such other provisions the Constitutional Court itself 

decides to review by applying the rule of correlation, are mutually related and should this 

be required to resolve the case. In my opinion, the questions on religious belief and 

national origin are mutually related, not only because they are included in the same 

census but also because they are substantively related, as they refer to the personal 

beliefs of an individual. Often these questions even overlap. Different religions, such as 

Catholicism, Eastern Orthodoxy, Protestantism, and Islam, were characteristic of the 

former Yugoslav nations and nationalities. Although one of the petitioners (M. Krivic) 
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believes that the constitutional regulations which refer to the right to profess religious 

beliefs and the right to declare national origin differ in terms of substance, I am of a 

different opinion. Regarding the right to freedom of conscience (Article 41 of the 

Constitution), it is true that the second paragraph of Article 41 of the Constitution 

explicitly provides that no one shall be obliged to declare his religious or other beliefs. 

Article 61 does not include any such explicit provision; however, it clearly follows from 

this constitutional provision, which reads that everyone has the right to freely express 

affiliation with his nation or nationality, that individuals are also not obliged to express 

such affiliation. It is clear that the right to "free expression of one's affiliation with his 

nation or national community" also includes the right not to express such affiliation in a 

census. This is also how this right is treated in point 29 of the census questionnaire. 

Moreover, there is also no consensus in the public  regarding the question whether 

asking individuals about their national origin in a census is constitutionally admissible. To 

avoid this question when reviewing the constitutional admissibility of a census, which is 

generally conducted every ten years, leads to this discussion becoming merely 

academic.  

  

2. In my opinion (as also established by the majority decision), every instance of the 

collection and processing of personal data is an interference with the constitutional right 

to the protection of privacy and personality rights referred to in Article 35 of the 

Constitution, whereas questions about religious belief and national origin also represent 

an interference with the constitutional right to freedom of conscience referred to in Article 

41 of the Constitution and the constitutional right to expression of national affiliation 

referred to in Article 61 of the Constitution. However, the majority took the view that an 

individual must accept limitations to privacy of information and must allow interferences 

therewith if this is in the overriding general interest or if constitutionally determined 

conditions have been met. The majority decision established that interference is 

admissible since the (statistical) purpose of the collection, providing “aggregate” data on 

mass phenomena, is not disputed, and that the interference is required and necessary 

because this data could not otherwise be obtained (Paragraph 33 of the reasoning). In 

the opinion of the majority, the interference is also not disproportionate as an individual 

may decline to answer the question about religious belief (here I note that the 

constitutional decision refers only to the question about religious belief and not also to 

the question about national origin, which was because the majority avoided a review of 

the constitutionality of this question).  

  

Owing to the fact that the questions, both of which are problematic in my opinion, concern 

data on an individual's personal beliefs, which could not be collected in an appropriate 

statistical manner, I do not find the majority’s reasoning to be convincing. If an individual 

chooses not to answer the question about religious beliefs and the question about 

national origin, the statistical data will not be able to precisely represent these two 
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phenomena. The statistical purpose of including both questions in the census 

questionnaire is therefore not achieved, and consequently such question is neither 

necessary nor required. The assertion that data could not otherwise be obtained (through 

sampling) is not true.  

  

The statement (Paragraph 33 of the reasoning) that data on phenomena that are not 

widespread among the population cannot be obtained through research conducted on a 

selected sample is, in this case, also entirely without basis. Data on the religious beliefs 

and national origin of the inhabitants of the Republic of Slovenia is certainly not the kind 

of data which would refer to small groups. Data on religious beliefs could therefore be 

collected in a different manner and anonymously, within the meaning of point 2.2 of 

Recommendation No. R (83) 10 of the Committee of Ministers of the Council of Europe 

on the Protection of Personal Data Used for the Purposes of Research and Statistics. 

Lastly, it is worth noting that only a few other countries have included a question on 

religious belief in their statistical censuses.  

  

3. In the process of preparing the questionnaire and the subsequent discussion of its 

contents, it became clear that both items of data were not being collected primarily for 

statistical purposes. The data were to be used by certain political groups and institutions 

to meet various objectives and to prove that their specific requests were reasonable (e.g. 

regarding religious education in schools, affording special rights to the members of 

individual nations and nationalities); furthermore, the collection of such data could also 

serve as a basis for exerting pressure on individual groups to declare their affiliation to a 

certain nation, etc. Previous debates held among the Slovene public on the 

constitutionality of these two questions have proven these intentions. It is clear that a 

statistical census is not intended for a public declaration of religion and national origin; 

however, regarding these two questions, this is the fate of this census in terms of its 

content and scope. If both questions were excluded, this would by no means entail an 

interference with the right to freely express one's religion in public life or to freely express 

affiliation with one's nation or national community. This constitutional dispute concerns 

the negative, and not the positive, aspects of both rights.  

  

In my view, it is particularly important to draw attention to the fact that these two 

questions might be very sensitive for married persons who have different national 

affiliations (and thereby, usually, also different religious affiliations). In particular, 

pressure could be felt by their children.  It is true that Article 10 of the PHHC1A contains 

the provision that data on religious beliefs and national origin may be provided on behalf 

of members of a household who are absent during the census and are 14 years old on 

the day the census is conducted, only if their written consent is submitted that such data 

be provided for the purposes of this census, along with a written statement on their 

nationality and religion. It is sociologically and psychologically naive to expect parents, in 
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each case, to respect the right of a minor in their charge to free expression of his 

religious belief and national origin. We can only imagine the traumas that this would 

cause in some families. Therefore, it is difficult to discuss the proportionality of the 

interference, particularly since it is clear that the statistical purpose of both questions will 

not be achieved.  

  

4. I would also like to draw attention to some other issues. The counting of the 

members of the Slovenian minority in Carinthia in Austria has always resulted in 

assimilation and a partial denationalisation of the Slovenian minority. After the Austrian 

Constitutional Court had issued a decision on the setting up of local road signs, the 

Governor of Carinthia, J. Haider, immediately ordered that the number of members of the 

Slovenian minority be counted. It is clear that this cannot be said to be the case for the 

situation in Slovenia. In Slovenia, the census may even serve the interests of nations and 

nationalities which are not in the majority. Nevertheless, it is clear that the results of such 

a census serve political rather than statistical interests.  

  

5. The Constitutional Court decided on the constitutionality of Articles 10, 11, 12, 13, 

15, 24, 25, 28, and 29 without having first conducted an exhaustive analysis and 

examination, thus deciding completely superficially by invoking the formal consistency of 

these provisions with the Constitution and other statutes, particularly the Personal Data 

Protection Act (hereinafter referred to as the PDPA). I therefore cannot agree with a 

dismissal of the constitutional petition regarding these Articles, even though I have been 

unable to conduct an exhaustive analysis myself. The majority decision established that 

the legislature had respected the requirements of Article 38 of the Constitution, which: 

prohibits personal data from being used for a purpose contrary to that for which it is 

collected; states that the collection, processing, designated use, supervision, and 

protection of the confidentiality of personal data shall be provided by law; and provides 

that everyone has the right to access collected personal data that relates to them and the 

right to judicial protection in the event of any abuse of such data, not only regarding the 

provisions on the collection and integration of data from various collections (Articles 11, 

12, 13, and 28 of the PHHC1A) but also regarding the determination of the period of 

storage (Article 10 of the PHHC1A) and regarding the provisions on the processing, 

storage, and provision of data (Articles 24 to 27 of the PHHC1A). The provisions which 

refer to the processing, storage, and provision of data (Articles 24 to 27 of the PHHC1A) 

only paraphrase constitutional requirements. They refer to the PDPA, specifically Article 

9, which again only generally determines that personal data may only be processed for 

purposes determined by law. Furthermore, Article 13 of the PDPA does not include 

specific measures for the protection of personal data, but only refers to them as 

examples, and authorises all persons providing such protection to determine those 

measures in accordance with the PDPA. The entire statutory regulation is therefore 
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general in nature, and does not include clearly determined obligations for the database 

controllers, leaving the regulation of this area to implementing regulations.  

  

At the very least, the regulation in Articles 24 to 27 could be criticised for not fulfilling the 

constitutional obligation referred to in Article 38 that the collection, processing, 

designated use, supervision, and protection of the confidentiality of personal data shall 

be provided by law. Moreover, if we also consider that the automatic processing of all 

data is increasingly gaining ground, and that proceedings regarding the petition for the 

review of the constitutionality of the Central Population Register Act (which contains 

challenged provisions on the personal identification number of citizens (EMŠO) and that 

this identification number is also indicated on the census questionnaire) has been 

pending before the Constitutional Court for three years, it is then possible to draw the 

conclusion that the issues arising from the collection, processing, supervision, and 

protection of the confidentiality of personal data have certainly not been studied to a 

sufficient extent for the Constitutional Court to take a clear and precise position on all the 

aforementioned issues. However, it is true that the petition was also not sufficiently 

reasoned in this regard.  

  

Dr Lojze Ude  

  

I join the Dissenting Opinion of Judge Dr Lojze Ude, except for the Paragraph 5 herein.  

 

Dr Ciril Ribičič  

 


