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I 

 

1. I agree with the majority of the judges that the positions regarding the Convention 

right adopted in the judgment of the European Court of Human Rights (hereinafter 

referred to as the ECtHR) that are in collision with the position of the Constitutional 

Court merit attention. Namely, already due to the fifth paragraph of Article 15 of the 

Constitution, which (inter alia) commands a broader scope of protection of an 

individual human right if such is regulated by legal acts in force in Slovenia. There is 

no doubt that the Convention for the Protection of Human Rights and Fundamental 

Freedoms (Official Gazette RS, No. 33/94, MP, No. 7/94 – hereinafter referred to as 

the ECHR) is such an act. A position from an ECtHR judgment may thus constitute an 

important reason for the change of a position of the Constitutional Court if the latter 

provides for a narrower scope of protection of a right. And I agree that the case at 

issue is analogous to the case considered in Constitutional Court Decision No. Up-

2094/06, dated 20 March 2008 (Official Gazette RS, No. 37/08, and OdlUS XVII, 28), 

and that due to the positions from the ECtHR Judgment in Dragojević v. Croatia, 

dated 15 January 2015, the position adopted in Decision No. Up-2094/06 had to be 

reconsidered and perhaps also changed. However, which of the rationes decidendi 

from Decision No. Up-2094/06 is the position at issue?  

 

2. The majority Decision, if I understand it correctly, erroneously deems that Decision 

No. Up-2094/06 proceeded from a single position. I further believe that the majority 

Decision proceeds from the erroneous starting point that it has only changed a single 

position from the cited Decision (cf. Paragraph 21 of the reasoning). In contrast to the 

majority, I believe that (schematically speaking) Decision No. Up-2094/06 proceeds 

from two positions and that the majority Decision has thus also changed two positions 

(more on this below).  

 



  

3. I understand that the change of a position presupposes the identification of 

the position that is to be changed. How are we to change a position unless we know 

what we are changing? And how are we to justify the reason for changing a position 

unless we have defined its content in advance? The position that is to be changed is 

namely the starting point of the understanding of the need for its change and thus of 

the justification of the reason underlying the change. The definition of the position that 

is to be changed and the reason underlying the change are therefore inseparably 

connected with regard to their substance.  

 

4. Unfortunately, the majority Decision does not consider the content of the position it 

has changed. It does not define the position it has changed. It appears to me that this 

is also why it justifies only in general terms the reason for changing a single position. 

However, I do not believe that the generalisation regarding this point of the reasoning 

of the majority Decision is consistent with the requirement that a weighty reason for 

changing a previously adopted position be provided.1 I thus could not agree with the 

majority Decision already from its very starting point. 

 

 

      II 

 

5. I can derive from the reasoning of Decision No. Up-2094/06 that the dismissal of 

the constitutional complaint relied on two positions. They were adopted from the 

perspective of Articles 35 and 37 as well as of Articles 22 and 23 of the Constitution, 

respectively. I believe that it also clearly follows from the mentioned Decision that the 

Constitutional Court distinguished between the stages of the pre-trial investigation 

and the actual criminal proceedings. During the former, the investigating judge 

decided to authorise the prosecuting authorities to apply secret surveillance 

measures by means of an order containing a deficient reasoning. The Constitutional 

Court reviewed this deficiency of the pre-trial investigation from the perspective of the 

protection of the right to communication privacy. It referred to Articles 35 and 37 of 

the Constitution. The Constitutional Court reviewed the second issue, i.e. the issue of 

the obligation of the courts to not base a judgment of conviction on incriminating 

evidence obtained by prosecuting authorities through an interference with the right to 

privacy on the basis of an order of an investigating judge containing a deficient 

reasoning, in the context of criminal proceedings. And it reviewed the significance of a 

deficient reasoning of an order of an investigating judge authorising secret 

surveillance measures for the stage of criminal proceedings from the perspective of 

the rights determined by Articles 22 and 23 of the Constitution. The fact that, in the 

circumstances of that case, the use of incriminating evidence in criminal proceedings 

that was obtained on the basis of the order of the investigating judge that contained a 

deficient reasoning did not in itself constitute a violation of Articles 22 and 23 of the 

                                            
1 With regard to the principle of stare decisis for building trust in the courts, cf. my dissenting 
opinion to Constitutional Court Decision No. U-I-269/12, dated 23 December 2014 (Official 
Gazette RS, No. 2/15, OdlUS XX, 29). 



  

Constitution was decisive for the decision to dismiss the complaint against the 

judgment of conviction. Allow me to summarise the rationes decidendi of Decision No. 

Up-2094/06: (1) the rights determined by Articles 35 and 37 of the Constitution are 

not violated if an order of an investigating judge issued during a pre-trial investigation 

merely refers to the request of the prosecutor, provided that the judge deemed that 

the request contained all the elements determined by the first paragraph of Article 

152 of the Criminal Procedure Act (Official Gazette RS, No. 32/12 – official 

consolidated text, 47/13, and 87/14 – hereinafter referred to as the CrPA); this 

deficiency does not in itself entail that the courts proceeded from the position that 

there was no need for a review of the statutory conditions for ordering a measure 

interfering with the right determined by Article 37 of the Constitution; (2) the use of 

incriminating evidence obtained by means of such a disputable measure in criminal 

proceedings against the complainant does not entail a violation of the rights 

determined by Articles 22 and 23 of the Constitution.  

 

6. In Dragojević v. Croatia the ECtHR decided on the alleged deficiency of the 

reasoning of the order of an investigating judge authorising secret surveillance 

measures from the perspective of Article 8 of the ECHR (the right to respect for one’s 

privacy), and on the issue of the exclusion of incriminating evidence obtained on the 

basis of such order of an investigating judge containing a deficient reasoning from the 

perspective of Article 6 of the ECHR (the right to a fair trial). It held that there had 

been a violation of the right to respect for private life (cf. Paragraph 17 of the 

reasoning of the majority Decision), while it did not find that Croatia had violated the 

right to a fair trial in connection with the non-exclusion of evidence obtained in such 

manner (cf. Paragraph 134 of the cited ECtHR Judgment).  

 

7. The majority Decision in the present case connected the need to change the 

position from Decision No. Up-2094/06 to the cited ECtHR Judgment (cf. Paragraph 

21 of the reasoning). Both the ECtHR and the Constitutional Court reviewed the 

deficiencies of the reasoning of the order of the investigating judge from the 

perspective of the right to privacy (and not from the perspective of a fair trial). As I 

have already explained, with regard to this deficiency the ECtHR established a 

violation of the right determined by Article 8 of the ECHR,2, 3 whereas in Decision No. 

                                            
2 From Paragraph 98 of the reasoning of the ECtHR Judgment in Dragojević v. Croatia: “[...] in 
a situation where the legislature envisaged prior detailed judicial scrutiny of the proportionality 
of the use of secret surveillance measures, a circumvention of this requirement by 
retrospective justification, introduced by the courts, can hardly provide adequate and sufficient 
safeguards against potential abuse since it opens the door to arbitrariness by allowing the 
implementation of secret surveillance contrary to the procedure envisaged by the relevant 
law.” 
3 From Paragraph 101 of the reasoning of the ECtHR Judgment in Dragojević v. Croatia: “[...] 
the Court finds that the relevant domestic law, as interpreted and applied by the competent 
courts, did not provide reasonable clarity regarding the scope and manner of exercise of the 
discretion conferred on the public authorities, and in particular did not secure in practice 
adequate safeguards against various possible abuses. Accordingly, the procedure for ordering 
and supervising the implementation of the interception of the applicant’s telephone was not 



  

Up-2094/06 the Constitutional Court held that there had been no violation of Articles 

35 and 37 of the Constitution. However, the majority Decision omitted a review from 

the perspective of Article 36 of the Constitution and Article 8 of the ECHR. If the 

positions of the ECtHR from the cited Judgment regarding the violation of Article 8 of 

the ECHR are in fact the reason underlying the change in the position of the 

Constitutional Court adopted in Decision No. Up-2094/06 and if the position of the 

Constitutional Court adopted with regard to the significance of the deficient reasoning 

of an order of an investigating judge authorising the prosecuting authorities to 

interfere with the complainant’s (communication) privacy is being changed, I deem it 

to be crucial that the alleged deficiencies of the reasoning of the order authorising the 

search of premises be reviewed from the perspective of Article 36 of the Constitution 

and Article 8 of the ECHR. This is even more so, as according to the position from the 

majority Decision the requirements with regard to interferences with spatial privacy 

determined by Article 36 of the Constitution are stricter than the requirements 

determined by Article 8 of the ECHR, and as a review from the perspective of Article 

36 of the Constitution was even envisaged (cf. Paragraph 18 of the reasoning of the 

Decision). Nevertheless the majority circumvented such a review. Non sequitur.  

 

8. In Paragraph 25 of the reasoning the majority Decision merely indicates that there 

could have been an inadmissible interference with the right determined by the first 

paragraph of Article 36 of the Constitution. I wonder who, if not the Constitutional 

Court, is going to provide an answer to the question of whether there occurred a 

violation of the right determined by the first paragraph of Article 36 of the Constitution, 

especially when all the circumstances of the case relevant for such a review are 

already known. And, once again, was not the reason that triggered the change in the 

position adopted in Decision No. Up-2094/06 the ECtHR’s review of the violation of 

Article 8 of the ECHR in Dragojević v. Croatia?  

 

9. I regret that the majority Decision does not contain an answer thereto. Also due to 

the fact that in my opinion the case at issue raised constitutional questions that 

exceed the importance of the case. They are questions of a principled and systemic 

nature. They concern the question of the right to (subsequent) judicial protection of 

the right to privacy and the right to obtain redress for the violation thereof (cf. the 

fourth paragraph of Article 15 of the Constitution) in a situation when the alleged 

inconsistencies occurred in the process of the implementation of the guarantee of a 

judicial decision, as required by the second paragraph of Article 36 of the Constitution 

for interferences with spatial privacy. Or, as is indicated (but unfortunately not 

resolved) by the majority Decision, by reference to the right to a legal remedy (cf. 

Paragraph 24 of the reasoning). The highlighted questions should have been 

answered precisely due to the fact that, to the best of my knowledge, in the domestic 

legal order there is no legal remedy against an order of an investigating judge 

                                                                                                                              
shown to have fully complied with the requirements of lawfulness, nor was it adequate to keep 
the interference with the applicant’s right to respect for his private life and correspondence to 
what was ‘necessary in a democratic society’.” 



  

authorising a search of premises. The established position is namely that “there 

is no appeal against orders and therefore they may be enforced immediately.”4, 5 

 

10. At this point I would like to make two additional points. Firstly, in the Judgment in 

Dragojević v. Croatia the ECtHR explicitly highlighted the importance of the possibility 

to (subsequently) establish a violation of the right to privacy by a declaratory 

judgment or to effect the protection of the violated right by means of judicial protection 

through an action for damages (cf. Paragraph 100 of the reasoning). In the part of the 

reasoning regarding the violation of Article 8 of the ECHR, the ECtHR thus separately 

considered the omission of remedies that the affected person has at his or her 

disposal in the event of a violation of the right to privacy. Such concerns remedies 

that are independent from the possibility to demand the exclusion of evidence in 

criminal proceedings that was obtained on the basis of such a court order. I cannot 

understand these reasons of the ECtHR as anything other than a warning that there 

exists a systemic problem in the legal order unless it enables (subsequent) judicial 

protection of the allegedly violated right to privacy that is adapted to the particularities 

of such protection. A fortiori, as the ECtHR also stressed that although the criminal 

court could decide on the fairness of admitting the evidence in criminal proceedings, it 

was not able to deal with the substance of the questions that touched upon the 

protection of the applicant’s right to privacy (cf. Paragraph 99 of the reasoning). 

Secondly, since the change in the position of the German Federal Constitutional 

Court (hereinafter referred to as the BVerfG) by Order of the Second Senate of the 

BVerfG Nos. 2 BvR 817/90, 728/92, and 1065/95, dated 30 April 1997, German law 

recognises legal standing for an appeal against an order of an investigating judge 

authorising a search of premises even if the search had already been carried out 

before the time limit for the appeal ran out. This changed position was triggered by 

the conclusion of the BVerfG that in instances of severe interferences with rights that 

are a direct consequence of the challenged authoritative act legal standing for an 

appeal is demonstrated if, considering the regular course of proceedings, the effects 

of the act cease before it can be challenged before the competent authority. In 

accordance with a further position of the BVerfG, an order for a search of premises 

issued by a judge by which a severe interference with a right is decided on is such an 

act. The BVerfG stressed (inter alia) that criminal proceedings aim to reach a decision 

on the guilt or acquittal of a person charged with a criminal offence, and not on the 

legality of an order authorising a search of premises.6 

 

                                            
4 Š. Horvat, Zakon o kazenskem postopku (ZKP) s komentarjem [The Criminal Procedure Act 
(CrPA) with Commentary], GV Založba, Ljubljana 2004, p. 282. 
5 The second sentence of the first paragraph of Article 132 of the CrPA reads as follows: 
“Orders are enforced immediately, unless the authority that issued the order decides 
otherwise.” 
6 Cf. Order of the Second Senate of the BVerfG Nos. 2 BvR 817/90, 728/92, and 1065/95, 
dated 30 April 1997. 



  

11. To conclude. I regret that the Constitutional Court missed an 

opportunity to answer the question of whether by means of subsidiary proceedings for 

the review of administrative acts (the second paragraph of Article 157 of the 

Constitution)7 and by means of protection through an action for damages the 

domestic legal order ensures effective (subsequent) judicial protection in instances of 

alleged violations of the right to spatial privacy when the interference occurred on the 

basis of an order of an investigating judge and there exists a dispute regarding 

deficiencies that allegedly occurred during the implementation of the guarantee of a 

judicial decision in accordance with the second paragraph of Article 36 of the 

Constitution. I assume that in connection with such review the purpose and intent of 

the exclusion of incriminating evidence would have entered into the foreground. This 

entails a procedural option that may be applied by a defendant in criminal 

proceedings if incriminating evidence has been obtained through violations of rights, 

which was in fact an issue with regard to the criminal proceedings under review (cf. 

the first part of the second paragraph of Article 18 of the CrPA). This concerns a 

specific statutorily regulated consequence of instances of violations in the process of 

the collection of evidence. I namely believe that the purpose and intent of the exercise 

of this specific consequence is to ensure the defendant’s right to a fair trial, whereas 

the purpose and intent of remedies for violations of the right to spatial privacy appear 

to be different. 

 

 

      III 

 

12. Instead of tackling the positions regarding the deficient reasoning of the order of 

the investigating judge that authorised the prosecuting authorities to interfere with the 

right to privacy that were adopted by the Constitutional Court in Decision No. Up-

2094/06 and the ECtHR in the Judgment in Dragojević v. Croatia from the perspective 

of this right, the majority Decision exceeded such, in my opinion without reason, and 

changed the protected object and thereby the sphere of protection. It namely 

reviewed the deficient reasoning of the order of the investigating judge authorising the 

search of premises that was adopted during the pre-trial investigation from the 

perspective of the right to a reasoned judicial decision, which is protected within the 

framework of the right determined by Article 22 of the Constitution.  

 

13. The majority Decision also justified the need to change the position adopted in 

Decision No. Up-2094/06 on the basis of the constitutional guarantee of a reasoned 

decision determined by Article 22 of the Constitution. However, the mentioned 

Decision contains no position with regard to the right in question during a pre-trial 

investigation in criminal proceedings. Did the majority then change the position 

                                            
7 The second paragraph of Article 157 of the Constitution reads as follows: “If other legal 
protection is not provided, the court having jurisdiction to review administrative acts also 
decides on the legality of individual actions and acts which intrude upon the constitutional 
rights of the individual.” 



  

adopted in Decision No. Up-2094/06, although it was not actually a part of that 

Decision, or did it change the position that this position was not a part of the cited 

Decision, or the position of the Constitutional Court regarding the qualification of the 

protected object? The majority Decision does not contain an answer to these 

questions. I am not surprised that the majority Decision does not contain such 

answers, as it does not even identify the position adopted in Decision No. Up-2094/06 

that is to be changed. And if the position that is to be changed is not even identified, 

how can there exist a weighty reason to change it?  

 

14. I am firmly convinced that when reviewing the deficient reasoning of the order of 

the investigating judge in the case decided by Decision No. Up-2094/06 the 

Constitutional Court did not overlook the right to a reasoned decision, which is 

protected within the framework of the right determined by Article 22 of the 

Constitution. Why? A judge’s specific authorisation allowing the prosecuting 

authorities to monitor an individual’s communication, expressed in the form of a 

judicial decision, as I understand it, inevitably collides with the right to communication 

privacy of the individual under investigation. Therefore, the qualification of the 

protected object – i.e. the right to privacy, is most closely objectively linked to the 

state of the facts that was the subject matter of the review. Hence the qualification 

and review from the perspective of the rights determined by Articles 35 and 37 of the 

Constitution in Decision No. Up-2094/06. Let me add that the elements comprising 

the admissibility of an interference with the right to communication privacy in 

accordance with the second paragraph of Article 37 of the Constitution are linked to 

this right, just as the elements comprising the admissibility of an interference with the 

right to spatial privacy are linked to that right. In addition, a condition required by law 

is that the specific authorisation of a measure must be determined by a judicial 

decision. It is understood that the constitutionally determined elements comprising the 

admissibility of an interference with a right have to be distinguished from additional 

elements (potentially) determined for an interference by a law. It appears to be clear 

at first sight that these are also relevant for the scope of protection of the right to 

privacy; the Constitutional Court did not overlook them in Decision No. Up-2094/06,8 

and their significance for the review of the legality of a concrete interference was 

exhaustively clarified by the ECtHR in its Judgment in Dragojević v. Croatia. 

However, let me reiterate, the statutorily determined elements comprising the 

admissibility of an interference have to be distinguished from those determined by the 

Constitution. If we disregard this difference and thus assign constitutional importance 

to the statutorily determined elements, we would, I believe, be interpreting the 

                                            
8 From Paragraph 17 of the reasoning of Decision No. Up-2094/06: “[...] The mentioned 
violation could have existed if the courts proceeded from the standpoint that the review of 
whether the statutory conditions for ordering a measure that interferes with the right of the 
affected person determined by the first paragraph of Article 37 of the Constitution was not 
necessary, because the reasons for authorising the measure follow from the request of the 
state prosecutor (the person representing the interests of criminal prosecution). However, 
such is not the case in the case at issue.” Emphasis added by DJP.  



  

Constitution in conformity with the law. Such an interpretation of the Constitution 

is erroneous as it is inconsistent with the fact that the Constitution is superior to laws.  

 

15. It appears disputable to me that the majority Decision did not compare the 

positions of the Constitutional Court on the requirements with regard to the reasoning 

of judicial decisions that the Constitutional Court inferred from Article 22 of the 

Constitution in other cases to the elements of a limitation of the right to the inviolability 

of dwellings determined by the second paragraph of Article 36 of the Constitution, 

among which there is no requirement of a prior reasoned judicial decision. What is 

more, as I have already explained, the majority Decision simply avoided a review 

from the perspective of the right determined by Article 36 of the Constitution. In 

addition, by applying Article 22 of the Constitution it established a standard for the 

term judicial decision in accordance with the second paragraph of Article 36 of the 

Constitution that is even stricter than the one the Constitution expressly determines 

for a judicial decision, in accordance with which detention may be ordered pursuant to 

the first paragraph of Article 20 of the Constitution. The first and second paragraphs 

of Article 20 of the Constitution read together namely require that a written, reasoned 

judicial decision shall be served on a detainee no later than 24 hours after detention 

has been ordered by a judicial decision. In this regard I want to stress that I 

completely agree with the majority Decision in that the judge who decides on the 

ordering of a search of premises performs the function of guarantor. I am reserved 

merely with regard to the requirement that in accordance with the Constitution, if I 

understand correctly, each and every judicial decision authorising a search of 

premises pursuant to the second paragraph of Article 36 of the Constitution must also 

contain a reasoning (which must evidently be provided in advance) containing 

exhaustive grounds concerning all elements comprising the admissibility of an 

individual interference with the right to spatial privacy. 

 

16. To conclude. I do not find convincing the reasons by which the majority Decision 

justified the change in the position adopted in Decision No. Up-2094/06, according to 

which in the circumstances of that case (I deem that they are in essence comparable 

to the case at issue) there was no violation of the rights determined by Articles 35 and 

37 of the Constitution due to the deficient reasoning of the order of the investigating 

judge, by changing (the protected object and) the sphere (of protection).  

 

 

IV. 

 

17. I agree with the majority that the statutory requirement of a prior and reasoned 

court order cannot be replaced by subsequently expressed arguments claiming that 

the conditions for a search of premises were in fact fulfilled. Why? The deficiently 

reasoned court order had already been executed and therefore the alleged 

inadmissible interference with the individual’s right to the inviolability of dwellings that 

was based on that order had already occurred. By its very nature, subsequent judicial 



  

protection intended to resolve a dispute regarding the alleged violation of a right 

and to determine potential sanctions for such violation can neither prevent the 

violation of the right nor remedy it such that it restores the situation as if it had never 

even occurred.9  

 

18. However, it is my understanding that in the case at issue the Supreme Court did 

not aim to replace the statutory requirement of a prior and reasoned court order with 

its own subsequent review. In the reasoning of its judgment it namely expressly 

stated that the deficient reasoning constitutes a violation of Article 215 of the CrPA 

(cf. Paragraph 23 of the reasoning of the majority Decision). Therefore, it did not 

circumvent the statutory requirement of a prior reasoning of that order. It merely 

denied that there existed an obligation to exclude evidence obtained on the basis of 

the deficiently reasoned order authorising the search of premises and thus it did not 

proclaim that specific consequence. It only addressed the fact that the order of the 

investigating judge contained a rather weak reasoning in order to be able to decide on 

the mentioned specific consequence due to a deficiency in the pre-trial investigation 

that is expressly regulated by Article 219 of the CrPA. That provision namely 

expressly lists the deficiencies in connection with a search of premises that impose 

upon the court the duty to not base its decision on evidence obtained in such a 

search. It is my understanding that a deficiently reasoned order authorising the 

search of premises is not one of them. As judges are bound by the Constitution and 

laws (Article 125 of the Constitution), the court that had to decide whether the 

judgment of conviction could rely on evidence obtained through the search of 

premises that was authorised by the deficiently reasoned order also had to review 

such through the prism of Article 219 of the CrPA. Once again: the court only 

reviewed procedural violations in connection with the obligation to exclude 

incriminating evidence and in doing so, due to the application of Article 219 of the 

CrPA, it adopted positions on the gravity of the deficiency of the reasoning of the 

order authorising the search of premises in the case at issue only in this regard. Or, to 

be even clearer, the court did not adopt the position that in criminal proceedings 

violations of the statutory requirement of a prior and reasoned order authorising a 

search of premises may be denied or remedied by means of a subsequent 

justification of the grounds for the search. Therefore, I believe that the reasons stated 

in the majority Decision with regard to the issue of the inadmissibility of such 

“subsequent control” (cf. Paragraph 24 of the reasoning of the majority Decision), 

which in principle I completely agree with, do not even correspond to the reasons 

underlying the challenged judgment.  

 

                                            
9 I have already clarified that in such instances the law may, for example, determine that the 
violation of a right may be established by a declaratory judgment or provide judicial protection 
through an action for damages, however, according to our law, criminal courts do not decide 
on such consequences of established violations of the requirement that a search of premises 
must be authorised in advance by an investigating judge by means of a reasoned order. 



  

19. As I understand it, the court thus only decided on the potential obligation to 

exclude incriminating evidence and found that it was not applicable to the case at 

issue. Consequently, it appears as if it may have “circumvented” this obligation. It is 

also in this context that I understand the reasons stated in the majority Decision in 

connection with the first part of the second paragraph of Article 18 of the CrPA. If my 

understanding is correct, the majority of the judges believe that due to the established 

violation of the right determined by Article 22 of the Constitution during the pre-trial 

investigation, on the basis of the first part of the second paragraph of Article 18 of the 

CrPA, it must automatically (in the sense of cause and effect) review the 

constitutionality of the position of the courts as regards the non-exclusion of evidence 

(cf. Paragraph 24 of the reasoning). In connection therewith, it further follows from the 

majority Decision that the constitutional reason for this construction is the fifth 

paragraph of Article 15 of the Constitution, i.e. the obligation to consider the 

maximum scope of protection of a right (cf. Paragraph 24 of the reasoning).  

 

20. I can only agree with the significance of the fifth paragraph of Article 15 of the 

Constitution for the scope of the protection of rights within the state as in principle 

follows from the majority Decision. However, I am convinced that in order to be able 

to apply this principle to the case at issue the majority Decision would have to 

substantiate, considering the scientifically established methods of the interpretation of 

laws, that the requirement under the first part of the second paragraph of Article 18 of 

the CrPA broadens the protection of the right to a fair trial also in instances that 

concern deficiencies in connection with the reasoning of an order authorising a 

search of premises. As I cannot find such a substantiation in the majority Decision, I 

believe that the majority Decision simply deems that something that would still have 

to be established (in order to enable the application of the fifth paragraph of Article 15 

of the Constitution) had already been established. Or put differently, from the mere 

possibility to determine a broader scope of protection of the right to a fair trial by law 

the majority Decision deduced the existence of a broader statutorily determined 

scope of protection of the right to a fair trial in instances where a judgment of 

conviction relies on incriminating evidence that was obtained on the basis of a 

deficiently reasoned order authorising a search of premises. I could not agree with 

such a simplification. Moreover, the majority Decision refers to a law as the source of 

the broader scope of protection of the right to a fair trial in instances wherein the 

question of the obligation to exclude incriminating evidence obtained through a 

deficiently reasoned order authorising a search of premises arises, while, at the same 

time, it, I believe, ignores that very same law, as it completely disregards Article 219 

of the CrPA. In doing so, it also disregards the legislature’s assessment of the 

reviewed deficiency in the pre-trial investigation in criminal proceedings in the context 

of the right to a fair trial as determined by the legislature in the CrPA and thus results 

in an inconsistency in the CrPA. In addition, I believe that the majority Decision 

completely disregards the position of the Supreme Court regarding the non-exclusion 

of evidence based precisely on Article 219 of the CrPA.  

 



  

21. As I have already clarified, the second position adopted in Decision No. Up-

2094/06 rejected the thesis that, in the circumstances of that case (which are 

analogous to those of the case at issue), the use of incriminating evidence obtained in 

the pre-trial investigation on the basis of the deficiently reasoned order of the 

investigating judge addressed to the prosecuting authorities could constitute a 

violation of the rights determined by Articles 22 and 23 of the Constitution. I therefore 

believe that the position adopted in the majority Decision that I have examined also 

tacitly changes this (second) position adopted in the cited Decision. I doubt that the 

majority found the reasons underlying the change in the second position adopted in 

Decision No. Up-2094/06 in the ECtHR Judgment in Dragojević v. Croatia. The 

ECtHR namely did not reproach Croatia for a violation of the right determined by 

Article 6 of the ECHR due to the fact that the judgment of conviction relied on 

evidence that was obtained on the basis of a deficiently reasoned order of a judge 

concerning the monitoring of the complainant’s communication.  

 

22. In conclusion. I believe that the exclusion of incriminating evidence is not and 

must not be the only possible consequence of the violation at issue, which occurred 

due to the reviewed deficiency of the reasoning of the order authorising the search of 

premises. Allow me to reiterate that I regret that the Constitutional Court missed an 

opportunity to answer the fundamental question of whether, in addition to the 

mentioned consequence, the domestic legal order ensures effective (subsequent) 

judicial protection of the right to spatial privacy in instances when an interference 

authorised by a judge already occurred and it is disputable whether the 

implementation of the guarantee of a judicial decision was deficient. I understand that 

the mentioned fundamental question becomes completely irrelevant if it a priori 

focuses exclusively on the specific consequence provided by law – i.e. the obligation 

to exclude incriminating evidence, namely the specific consequence determined by 

law for a violation of a defendant’s rights in the process of collecting evidence by 

which the right to a fair trial is protected (the first part of the second paragraph of 

Article 18 of the CrPA). However, I could not vote for the Decision as, focusing 

precisely on this specific consequence, it disregards (1) the different position of the 

Supreme Court regarding this specific consequence applicable to the situation at 

issue that is based on the statutory provision of Article 219 of the CrPA, (2) the 

statutory provision that expressly regulates the deficiencies concerning searches of 

premises that result in the exclusion of evidence obtained in a search of premises and 

that do not include the deficient reasoning of the relevant court order, and (3) the 

position of the Constitutional Court which, in an analogous case, rejected the 

allegation of a violation of the defendant’s rights determined by Articles 22 and 23 of 

the Constitution and therefore the existence of a violation of the right to a fair trial, 

although the incriminating evidence was obtained on the basis of a deficiently 

reasoned order of an investigating judge. 

 

 

 



  

 

 

D r  D u n j a  J a d e k  P e n s a  
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