
1 

 

Constitutionality Day 

Constitutional Court of the Republic of Slovenia 

Ljubljana, 21 December 2017 

 

The role of national constitutions in EU Law 

From shared values to mutual trust and constructive dialogue 

Koen Lenaerts (*) 

 

Ladies and Gentlemen, 

Dear colleagues, 

 

It is a great honour to deliver this keynote speech on the occasion of the 

Constitutionality Day of the Republic of Slovenia. I am particularly pleased to be here 

today in order to commemorate the historic milestone that this country reached when 

its first Constitution as an independent state was adopted on 23 December 1991. The 

importance of that event cannot be overstated and it is a true pleasure for me to mark 

its twenty-sixth anniversary with you, not only as President of the Court of Justice of 

the European Union but also – first and foremost – as a constitutional and international 

lawyer deeply committed to democracy, justice and the rule of law.  

 

In the course of this speech, I would like to explore with you various aspects of the 

dynamic relationship between national constitutions and constitutionalism on the one 

hand, and EU law on the other hand.  

 

The starting point of my reasoning is simple: national constitutions are fundamental, 

and indeed indispensable, in a Union between States. Constitutional rules of the 
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Member States are obviously relevant at the foundational stage, since the EU’s very 

existence stems from an international agreement between ‘High Contracting Parties’. 

Thus, under Articles 54 TEU and 357 TFEU, the Member States’ consent to be bound 

by the Treaties is dependent upon ratification ‘in accordance with their respective 

constitutional requirements’; the same condition applies to Treaty amendments.1  

 

The role of national constitutions in EU law clearly does not stop there, however. 

As I shall illustrate with examples from the Treaties and the case-law, it is flawed to 

oppose national constitutionalism to the emergence and development of the EU legal – 

and even constitutional – order. The reality is quite different: national constitutions 

and the EU legal order complement one another and they are therefore perfectly – 

although not unconditionally – capable of coexistence and harmonious development.     

 

 According to Article 2 TEU, ‘[t]he Union is founded on the values of respect for 

human dignity, freedom, democracy, equality, the rule of law and respect for human 

rights’.2 Significantly, that provision specifies that ‘[t]hese values are common to the 

Member States…’. As I see it, that is an implicit – although unmistakeable – reference 

to the constitutional traditions of the Member States. Thus, whilst the Member States’ 

constitutions vary in many respects (including on such essential issue as the form of 

government : constitutional monarchy or republic), one can safely assume that they all 

share common values that make political and legal integration on the European 

continent possible. It is clear from Article 2 TEU that the European Union is firmly 

rooted in those constitutional traditions that are common to its Member States.  

 

The common values to which Article 2 TEU refers are paramount to defining what I 

often describe as the EU’s functional constitution, that is to say a Union building upon 

                                                           
1 Article 48, para. 4, TEU. See also, as regards the simplified  revision procedures, Article 48, para. 6, second 

subparagraph, TEU. 

2 It results from Article 21(1) TEU that in essence the same principles should guide the Union’s action on the 

international scene.  
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democracy, justice and rights.3 It is against that functional constitutional background 

that the ECJ made clear, in its landmark Kadi I judgment, that even the duty of the 

Member States to implement UN Security Council resolutions may not justify 

derogating, in an EU act, ‘from the principles of liberty, democracy and respect for 

human rights and fundamental freedoms enshrined in [what is now Article 2 TEU] as a 

foundation of the Union’.4 Article 13(1) TEU now expressly requires the Union’s 

institutions, inter alia, to ‘promote [the Union’s] values’: mutual trust between the 

Member States, underpinning the very existence of the Union, is supplemented by their 

trust that powers transferred to the EU will be exercised in full compliance with their 

common constitutional values.   

 

That close nexus between state and EU constitutionalism finds a particularly clear 

resonance in the so-called Copenhagen criteria5 which each State candidate for 

accession has to meet in order to join the EU: its democracy must conform to common 

European standards and the level of fundamental rights protection ensured by its 

public authorities must be compatible with that guaranteed in the Charter of 

Fundamental Rights of the European Union (the ‘Charter’) which, as we all know, has 

the same legal force as the Treaties themselves. Article 49 TEU – the specific 

provision on accession introduced by the Lisbon Treaty – expressly requires each 

candidate State to comply with ‘the values referred to in Article 2 (TEU)’ and to be 

‘committed to promoting them’. That requirement aims to ensure that EU enlargement 

does not jeopardise mutual trust between the Member States, which is largely 

dependent on the unconditional commitment of all ‘members of the club’ to conform 

to the common values to which I have referred.  

 

                                                           
3 See, in this respect, the speech that I delivered on 16 January 2017, ‘The European Union as a Union of 

democracies, justice and rights’. 

4 Judgment of 3 September 2008, Kadi and Al Barakaat International Foundation v Council and Commission 

(C-402/05 P and C-415/05 P, EU:C:2008:461), para. 303. 

5 Defined at the European Council meeting in Copenhagen on 21 and 22 June 1993. 
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It comes as no surprise in this context that the ‘constitutional traditions’ common to 

the Member States have played a significant role in identifying fundamental rights 

applicable in the EU legal order, as general principles of EU law. That process started 

long before any autonomous catalogue of fundamental rights came into existence at 

EU level. For example, in Johnston, a case decided in 1986 concerning sex 

discrimination as regards employment in the police forces of Northern Ireland, the ECJ 

made clear that the requirement of effective judicial control ‘reflects a general 

principle of law which underlies the constitutional traditions common to the Member 

States’.6 The ECJ held that Mrs Johnston would be deprived of any effective remedy 

before the national courts if the discrimination that she claimed to have suffered were 

automatically to be regarded as justified where the competent government minister 

certified that the difference of treatment was necessary for safeguarding national 

security or for protecting public safety or public order. The fact that Member States’ 

constitutional traditions should inspire the EU institutions when defining the substance 

of EU fundamental rights is now expressly confirmed in Article 6(3) TEU and 

reaffirmed in the Preamble to the Charter.7  

 

In other cases, fundamental rights resulting from the constitutional traditions 

common to the Member States have been successfully raised by Member States to 

justify restrictions to free movement. The most famous of all was indisputably 

Schmidberger,8 in which the ECJ had to deal with a restriction to free movement of 

goods that resulted from a demonstration by environmental protesters blocking access 

– for a period of 28 hours – to the Brenner motorway connecting Innsbruck in Austria 

to Northern Italy. Schmidberger, an international transport company based in 

Germany, sought compensation from Austria for the damage which it claimed to have 
                                                           
6 Judgment of 15 May 1986, Johnston (222/84, EU:C:1986:206), para. 18. 

7 ‘This Charter reaffirms, with due regard for the powers and tasks of the Union and for the principle of 

subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations 

common to the Member States…’. Pursuant to Article 52(4) of the Charter, the rights recognised by the Charter 

which result from the constitutional traditions common to the Member States should be interpreted ‘in harmony 

with those traditions’.  

8 Judgment of 12 June 2003, Schmidberger (C‑112/00, EU:C:2003:333). 
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suffered as a result of that country’s decision to authorise the demonstration. The 

Austrian authorities argued, in essence, that banning that demonstration – and thus 

avoiding the likely restriction on free movement – would have been incompatible with 

freedom of expression and freedom of assembly as guaranteed by both the Austrian 

Constitution and by the ECHR. The ECJ held that such rights belonged to the 

constitutional traditions common to the Member States and that protecting them was 

therefore ‘a legitimate interest’ which – subject to a balancing of interests – could 

restrict ‘even … a fundamental freedom’.9 

 

However, the clearest acknowledgment of Member States’ constitutionalism in EU 

primary law is Article 4(2) TEU, which states that the Union ‘shall respect the equality 

of Member States before the Treaties as well as their national identities, inherent in 

their fundamental structures, political and constitutional, inclusive of regional and 

local self-government’. 

 

A first, obvious consequence is that EU law does not – and indeed may not – call 

into question the institutional architecture and structures of governance resulting from 

each Member State’s constitutional order. For instance, in Digibet and Albers,10 a case 

concerning disparities in the conditions for providing betting and gaming services 

between various Länder in Germany, the ECJ held that freedom to provide such 

services – which is guaranteed under Article 56 TFEU – should not apply without due 

consideration for the division of competences between those Länder – that is to say 

without respecting the federal structure of the Federal Republic of Germany. In that 

context, the ECJ ruled that those disparities did not render the restrictions on betting 

and gaming services in Germany ‘incoherent’.    

 

Constitutional (or national) identity has furthermore been regarded as a possible 

justification for restrictions on the free movement of persons. For example, in the 

                                                           
9 Judgment in Schmidberger, para. 74. 

10 Judgment of 12 June 2014, Digibet and Albers (C-156/13, EU:C:2014:1756), para. 34. 



6 

 

Sayn-Wittgenstein case,11 the Verwaltungsgerichtshof (Supreme Administrative Court) 

in Austria sought guidance from the ECJ on whether free movement rights benefitting 

EU citizens under Article 21 TFEU precluded a constitutional law in Austria 

abolishing the nobility and titles of nobility from applying to an Austrian citizen who 

had acquired the title of ‘Princess’ (Fürstin) by adoption in another Member State 

(Germany) and was living there. Ms Sayn-Wittgenstein argued, in essence, that losing 

that nobiliary particle in Austria – as entered in the register of civil status in that 

country – would mean that her name in official documents delivered in Austria 

differed from that appearing in official documents delivered in Germany. In her view, 

it followed from the Grunkin and Paul case12 that such disparities gave rise to serious 

inconvenience that restricted her freedom of movement. The Austrian authorities 

countered that such a restriction, even assuming it to be established, would be justified, 

in any event, by the republican and egalitarian values underlying the law abolishing 

nobility in that country, regarded as fundamental in the Austrian legal order. The ECJ 

held that whilst applying the constitutional law at issue to the situation of Ms 

Sayn-Wittgenstein interfered with her right to freely move within the EU, that 

restriction was justified. The ECJ recalled its statement in Omega13 – a German case 

concerning a lasergame simulating the killing of human beings – that, whilst public 

policy may be relied on by a Member State only if there is a genuine and sufficiently 

serious threat to a fundamental interest of society, the restrictive measure at issue must 

not necessarily correspond to a conception that is shared by all Member States as 

regards the way in which that interest is to be secured. In its reasoning upholding 

Austria’s line of argument, the ECJ expressly referred to Article 4(2) TEU and to the 

ensuing principle that the Union must respect the status of Austria as a Republic.14   

 

                                                           
11 Judgment of 22 December 2010, Sayn-Wittgenstein (C-208/09, EU:C:2010:806). 

12 Judgment of 14 October 2008, Grunkin and Paul (C-353/06, EU:C:2008:559). 

13 Judgment of 14 October 2004, Omega (C-36/02, EU:C:2004:614). 

14 Judgment of 22 December 2010, Sayn-Wittgenstein (C-208/09, EU:C:2010:806), para. 92. See also the 

judgment of 2 June 2016, Bogendorff von Wolffersdorff (C-438/14, EU:C:2016:401). 
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Even outside the scope of Article 4(2) TEU, the ECJ endeavours to reconcile 

effective implementation of EU law with respect for the specific scope conferred on a 

particular fundamental right in a given Member State. For example, the M.A.S. and 

M.B. case (sometimes referred to as Taricco II), in which judgment was delivered on 5 

December,15 concerned a rule of Italian criminal law under which the limitation period 

for an offence could under no circumstances be extended by more than a quarter of its 

initial duration in case of suspension or interruption and the possible impact of that 

rule on the protection – through effective, dissuasive and proportionate criminal 

sanctions – of the Union’s financial interests in case of serious fraud related to VAT, 

which is, as we know, one of the Union’s own resources. Given the complexity and 

duration of criminal proceedings in respect of serious fraud in relation to VAT, the 

question arose whether that absolute limit on the applicable limitation period created 

de facto impunity for such fraud and therefore entailed the risk of financial losses for 

the EU. In the original Taricco case,16 the ECJ held that such impunity, assuming it 

were to be established by the national courts, would justify setting aside the rule in 

question on the basis that it was contrary to Article 325 TFEU, which requires the 

Member States to counter ‘fraud and other illegal activities’ affecting the financial 

interests of the EU.17 In its request for a preliminary ruling in M.A.S. and M.B., the 

Italian Constitutional Court (Corte costituzionale) sought additional guidance from the 

ECJ. In particular, that court had doubts whether EU law should entail such an 

‘exclusionary effect’ even where that effect risked creating a conflict with the principle 

of the legality of criminal proceedings guaranteed by Article 25 of the Italian 

                                                           
15 Judgment of 5 December 2017, M.A.S. and M.B. (C‑42/17, EU:C:2017:936). 

16 Judgment of 8 September 2015, Taricco and Others (C‑105/14, EU:C:2015:555). 

17 Article 325(1) and (2) TFEU read as follows:  

‘1. The Union and the Member States shall counter fraud and any other illegal activities affecting the financial 

interests of the Union through measures to be taken in accordance with this Article, which shall act as a deterrent 

and be such as to afford effective protection in the Member States, and in all the Union’s institutions, bodies, 

offices and agencies.  

2. Member States shall take the same measures to counter fraud affecting the financial interests of the Union as 

they take to counter fraud affecting their own financial interests.’ 
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Constitution. The Corte costituzionale emphasised in its reference that a key feature of 

the Italian legal order is that limitation periods form part of substantive criminal law, 

unlike the position in many other Member States. As a consequence, such rules should 

necessarily benefit the defendant in so far as they were part of ‘the law’ applicable 

when the offence was committed. In its preliminary ruling, the ECJ repeated that 

Member States are under a duty to ensure that limitation periods do not compromise 

effective prosecution of fraud related to VAT.18 However, in the absence of 

harmonization at EU level concerning limitation periods for such offences, Italy was 

free to consider that such rules formed part of substantive criminal law.19 The ECJ 

emphasised that the principle of the legality of criminal proceedings is also guaranteed 

in EU law (in Article 49 of the Charter) and forms part of the constitutional traditions 

common to the Member States. It expressly acknowledged the specific scope of that 

principle in Italy, covering rules on limitation periods, and therefore accepted that 

compliance with that principle could result in national courts considering proceedings 

to be time-barred even where that might undermine effective prosecution of fraud 

related to VAT. In the latter case, it will be for the national legislator to adopt new 

rules governing the application of limitation periods allowing for effective prosecution 

of such fraud.20 In so doing, the ECJ had due regard to the trias politica in the Member 

State concerned. 

 

That legal – and by implication constitutional – traditions in the various Member 

States are not ignored by the ECJ, and may even contribute to shaping the EU legal 

order itself, is moreover reflected in that court’s own internal workings. Thus, in 

accordance with Article 19, paragraph 2, TEU, the ECJ is composed of one judge per 

Member State, assisted by Advocates General, which means that the Court has 

available to it, in particular at the stage when each case is initially analysed by the 

General Meeting before being attributed to a chamber, expertise relating to each 

                                                           
18 Judgment in M.A.S. and M.B., para. 36.  

19 Judgment in M.A.S. and M.B., para. 47. 

20 Judgment in M.A.S. and M.B., paras 41, 42 and 61. 
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Member State’s legal system. The Court is also assisted by its Directorate of Research 

and Documentation, whose tasks include preparing research notes examining how 

specific legal issues – including of a constitutional nature – are dealt with in some or 

all of the Member States.   

 

With that said, ‘constitutional – or national – identity’ is necessarily limited to a 

subset of constitutional law and practice of each Member State. In other words, 

constitutional rules of a Member State may only exceptionally form a legitimate 

obstacle to the full application of EU law, as any other approach would seriously 

undermine the effectiveness of EU law and thus call into question the autonomy of the 

EU legal order. It may be helpful to recall in this context that the ECJ, as an integral 

component of the ‘institutional framework’ of the Union, is bound by the requirement 

in Article 13(1) TEU to ensure ‘the consistency, effectiveness and continuity of [the 

Union’s] policies and actions’. 

 

The exceptional nature of ‘constitutional justification’ in EU law is closely related 

to the principle, in the first sentence of Article 4(2) TEU, that all Member States are 

equal before the Treaties. In the speech that I delivered last year when we celebrated 

the twenty-fifth anniversary of this Court, I made the point that this equality would be 

undermined if each Member State could refuse to execute a European Arrest Warrant 

on the ground that its constitutional standards were higher than those of the issuing 

Member State. That would have the undesirable consequence that the binding effect of 

the Framework Decision on the European Arrest Warrant on each Member State 

would vary in intensity depending on its constitutional rules or practices.21  

 

                                                           
21 By contrast, a court in the executing Member State may exceptionally verify whether the issuing Member 

State has actually, in a specific case, observed the fundamental rights guaranteed by the EU. See, for example, 

judgment of 5 April 2016, Aranyosi and Căldăraru, Joined cases C-404/15 and C-659/15 PPU, EU:C:2016:198. 

See on that issue Lenaerts, ‘La vie après l’avis: exploring the principle of mutual (yet not blind) trust’, 2017 

CMLRev. 820-822. 
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For similar reasons, the ECJ has had to safeguard, on several occasions, the 

effectiveness of EU law from procedural interference which would otherwise have 

resulted from constitutional rules or practices in the Member States. An early case in 

which such an issue arose was Simmenthal II,22 in which the ECJ opposed a 

constitutional practice in Italy precluding national courts from setting aside a law that 

conflicted with EU law without first referring that issue to the Corte costituzionale. 

The ECJ held that the national courts’ duty, as organs of the Member States, to give 

full effect to the provisions of EU law required them to leave unapplied, where 

necessary, any conflicting provisions of national legislation, without having to ask for 

– still less await – the prior setting aside of such provisions ‘by legislative or 

constitutional means’.23 As a consequence, the power to enforce EU law is shared 

between the EU courts and all judges in the Member States. Later judgments such as 

Filipiak24 or Melki and Abdeli25 confirmed that judicial review of constitutionality in 

the Member States may not jeopardise the unity and coherence of EU law.  

 

Protecting the effectiveness of EU law also means that a Member State cannot plead 

provisions, practices or situations prevailing in its domestic legal order, including 

those resulting from the constitutional organisation of that State, to justify its own 

failure to observe obligations arising under EU law.26 It follows, for example, that the 

complex distribution of legislative competences in a federal state – such as my own 

                                                           
22 Judgment of 9 March 1978, Simmenthal (106/77, EU:C:1978:49). 

23 Judgment in Simmenthal, para. 24. See also, for example, judgments of 8 June 2000, Carra and Others 

(C-258/98, EU:C:2000:301), paras 16 and 17, and of 5 October 2010, Elchinov (C-173/09, EU:C:2010:581), 

para. 31. 

24 Judgment of 19 November 2009, Filipiak (C-314/08, EU:C:2009:719). At paragraph 85 of that judgment, the 

ECJ held that ‘the primacy of [EU] law obliges the national court to apply [EU] law and to refuse to apply the 

conflicting provisions of national law, irrespective of the judgment of the national constitutional court which has 

deferred the date on which those provisions, held to be unconstitutional, are to lose their binding force’. See also, 

to that effect, judgment of 8 September 2010, Winner Wetten (C-409/06, EU:C:2010:503), para. 60. 

25 Judgment of 22 June 2010, Melki and Abdeli (C-188/10 and C-189/10, EU:C:2010:363), para. 57. 

26 See, for example, judgment of 1 April 2008, Gouvernement de la Communauté française and Gouvernement 

wallon (C-212/06, EU:C:2008:178), para. 58. 
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Member State, Belgium – provides no valid grounds for the failure to comply with the 

obligations and time-limits laid down in a directive.27 

 

In its landmark judgment in Internationale Handelsgesellschaft,28 the ECJ pointed 

to yet another implication of the equality of the Member States before the Treaties: the 

validity of an EU measure – in that case, agricultural measures relating to cereals – or 

its effect within a Member State cannot be affected as such by allegations that it is 

inconsistent with national constitutional law.29 The ECJ took the view that a different 

position would deprive EU law of its very character and might even call into question 

‘the legal basis of the [EU] itself’. Significantly, however, the ECJ did not stop there 

and explored whether validity of the (then) Community measures at issue could be 

assessed by reference to any ‘analogous guarantee inherent in Community law’.30 That 

was the starting point of an ambitious line of case-law in which the ECJ identified, 

long before the Charter was adopted, a body of fundamental rights derived from the 

constitutional traditions common to the Member States and enforceable as general 

principles of EU law.31  

 

That brings us to the ECJ’s functional involvement in constitutional reasoning sensu 

stricto when it rules on the validity of EU secondary law. In its landmark judgment in 

Les Verts,32 the ECJ regarded the then European Economic Community as a 

Community based on the rule of law, inasmuch as ‘neither its Member States not its 

institutions’ can avoid a review of the question whether the measures they adopt ‘are 

                                                           
27 See, for example, judgments of 6 July 2000, Commission v Belgium (C-236/99, EU:C:2000:374), para. 23 and 

case-law cited, and of 16 December 2004, Commission v Austria (C-358/03, EU:C:2004:824), paras 12 and 13. 

28 Judgment of 17 December 1970, Internationale Handelsgesellschaft (11/70, EU:C:1970:114), point 3. 

29 See also, for example, judgment of 8 October 1986, Keller, 234/85, EU:C:1986:377, para. 7. 

30 Judgment in Internationale Handelsgesellschaft, para. 4.  

31 See for example, with regard to the right freely to pursue a professional activity, judgment of 8 October 1986, 

Keller (234/85, EU:C:1986:377, para. 8). 

32 Judgment of 23 April 1986, Les Verts v Parliament (294/83, EU:C:1986:166), para. 23. 
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in conformity with the basic constitutional Charter, the Treaty’. The ECJ’s mission to 

ensure that ‘the law is observed’ – as it results from Article 19, paragraph 1 TEU – is 

thus not limited to verifying that Member States conform to EU law: the ECJ bears an 

equally important responsibility for maintaining confidence that the EU institutions, 

bodies and agencies comply, inter alia, with the fundamental rights guaranteed in the 

Charter, 33 and by extension with the values ‘common’ to all Member States.34  

 

The convergence between constitutional protection of fundamental rights in the 

Member States and in the EU inevitably results in situations where constitutional or 

supreme courts need guidance from the ECJ on the conformity of EU acts with those 

rights, in the context of disputes concerning the constitutionality of national measures 

implementing those acts.  

 

Several relatively recent preliminary rulings delivered in such context illustrate the 

ECJ’s unequivocal commitment to upholding the constitutional values common to the 

Member States, even where that involves declaring invalid acts that originate from the 

political institutions of the Union. Thus, in the Digital Rights case,35 which arose from 

requests for a preliminary ruling by the Verfassungsgerichtshof (Constitutional Court) 

in Austria and the High Court of Ireland, the ECJ invalidated the Data Retention 

Directive.36 That directive obliged telephone and internet providers to retain bulk 

metadata that made it possible, in particular, to know the identity of the person with 

whom the user had communicated and the means by which that communication had 

been effected, as well as to identify the time and the place of the communication. The 

ECJ decided that that directive imposed a disproportionate limitation on the rights to 

                                                           
33 Pursuant to Article 51(1) of the Charter, the latter’s provisions are addressed both to the Member States (when 

they implement EU law) and to the institutions, bodies, offices and agencies of the Union.   

34 The Charter’s Preamble contains several references to those ‘common values’.  

35 Judgment of 8 April 2014, Digital Rights Ireland and Others (C-293/12 and C-594/12, EU:C:2014:238). 

36 Directive 2006/24/EC of the European Parliament and of the Council, of 15 March 2006, on the retention of 

data generated or processed in connection with the provision of publicly available communications services or of 

public communications networks and amending Directive 2002/58/EC (OJ 2006 L 105, p. 54). 
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privacy and to the protection of personal data in that it failed, in particular, to limit the 

retention of data to what was strictly necessary to the protection of public interest and 

also to set out either substantive or procedural criteria determining the circumstances 

under which national authorities could have access to the data.37 An equally significant 

illustration is the Schrems case,38 in which the ECJ, again on a request from the High 

Court of Ireland, invalidated a Commission decision finding, for the purposes of the 

Data Protection Directive,39 that the United States ensured an ‘adequate level’ of 

protection of the personal data transferred to that country. The ECJ held, in essence, 

that the Commission could not reach such a conclusion without establishing that that 

country actually ensured a level of protection of the rights to privacy and protection of 

personal data equivalent to that guaranteed by Articles 7 and 8 of the Charter.40  

 

Another traditional function of constitutional justice relates to the settlement of 

disputes on competence. That aspect is particularly important in federal systems, in 

which the federal – or supranational – level of governance has only conferred powers. 

As Alexander Hamilton once put it in the Federalist papers, ‘the propriety (in the sense 

of validity) of a law, in a constitutional light, must always be determined by the nature 

of the powers upon which it is founded’.41 In the EU, which functionally operates as a 

federal system, the principle of conferral requires each act of EU secondary law to be 

founded on the appropriate legal basis in the Treaties, the choice of legal basis thus 

having ‘constitutional significance’.42  

                                                           
37 Judgment in Digital Rights Ireland and Others, paras 56 to 65. 

38 Judgment of 6 October 2015, Schrems (C-362/14, EU:C:2015:650). 

39 Directive 95/46/EC of the European Parliament and of the Council, of 24 October 1995, on the protection of 

individuals with regard to the processing of personal data and on the free movement of such data (OJ 1995 L 

281, p. 31). 

40 Judgment in Schrems, paras 96 and 97. 

41 Federalist Papers, 33 (January 3, 1788). 

42 See, for example, the judgment of 1 October 2009, Commission v Council (C‑370/07, EU:C:2009:590), para. 

47. 
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Supreme and constitutional courts in the Member States are the guardians of 

national constitutions and thus also of national constitutional provisions enabling the 

transfer of competences to the EU.43 By the very nature of their work, they are 

therefore particularly likely to be confronted with questions of competence requiring a 

reference to the ECJ in order to ascertain whether a given EU act has been adopted 

ultra vires. It is, for example, doubts of that nature which prompted the Supreme Court 

of Ireland44 to request a preliminary ruling of the ECJ in Pringle,45 a case concerning 

the validity of a European Council Decision amending Article 136 TFEU with regard 

to the European Stability Mechanism (ESM), and which led the 

Bundesverfassungsgericht (Constitutional Court, Germany) to ask the ECJ, in 

Gauweiler,46 whether the European Central Bank (ECB) had competence to carry out 

its Outright Monetary Transactions program.   

 

All of these cases shed light on the essential role which national – and especially 

constitutional – courts play in upholding the rule of law in the European Union, by 

entering into constructive dialogue with the ECJ when doubts arise as to whether an 

EU act is within the scope of powers attributed to the EU and whether it complies with 

the fundamental values on which the EU is founded. They demonstrate that the ECJ 

alone cannot achieve the ‘Union of Justice’ – one of the pillars of EU functional 

constitutionalism – without full cooperation from national courts. At the same time, 

                                                           
43 Such provisions are sometimes described as creating a ‘bridge’ reconciling the autonomy of the national 

constitutional order with the transfer of competences to the European Union. See, for example, Hanf, 

‘L’encadrement constitutionnel de l’Allemagne à l’Union européenne. L’apport de l’Arrêt « Lisbonne » de la 

Cour Constitutionnelle Fédérale’, 2009 CDE 639‑710. 

44 Whilst its attributions are broader, that court is vested with a competence to review constitutionality of 

legislative acts. See O’Driscoll, O’Leary, Ni Riagain, ‘Irlande’ in Les juridictions des États membres de l’Union 

européenne. Structure et organisation, Cour de justice des Communautés européennes (2008), 366.  

45 Judgment of 27 November 2012, Pringle (C-370/12, EU:C:2012:756). 

46 Judgment of 16 June 2015, Gauweiler and Others (C-62/14, EU:C:2015:400). In August 2017, the 

Bundesverfassungsgericht addressed the ECJ a new request for a preliminary ruling concerning validity of the 

ECB’s Expanded Asset Purchase Programme (EAPP). See pending proceedings in Case C-493/17, Weiss and 

others. 
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however, the proper operation of the preliminary reference procedure – as laid down in 

Article 267 TFEU – is based on a division of powers between the ECJ and national 

courts, under which EU courts alone have jurisdiction to declare secondary EU law 

invalid.47 Again, the underlying rationale is not merely uniformity in the application of 

EU law across the Union, nor indeed non-application of it where it is invalid. The 

objective is also to ensure that the equality of the Member States is not compromised 

by unilateral declarations of invalidity of EU law provisions issued by national courts.   

 

This Constitutional Court should be praised for having perfectly grasped that pivotal 

principle when it requested, for the first time in its history, a preliminary ruling from 

the ECJ in Kotnik and others,48 a case concerning, in particular, the validity of the 

Commission’s Banking Communication.49 That initiative concords perfectly with the 

statement which our colleague Rajko Pirnat from Ljubljana University made in his 

keynote speech delivered on Constitutionality Day in 2010, that ‘confidence  in  the  

law  can  only  be  the  result  of …  the  sustained  efforts  of  all  those  who  can  

exert influence thereon’.50 It is moreover in line with this Court’s longstanding 

commitment to consolidate the rule of law and thereby – as is accurately pointed out 

on the webpage describing Constitutionality Day’s significance – to promote justice in 

the development of the legal system and thus to strengthen ‘citizens’ trust in the 

institutions’. I will certainly not surprise any of you if I say that exactly the same 

objectives guide me in my daily work as President of the ECJ. 

 

As a concluding remark, I would like to stress, once again, the significance of the 

initiative which the ECJ and supreme and constitutional courts in the Member States – 

                                                           
47 Judgment of 22 October 1987, Foto-Frost (314/85, EU:C:1987:452), para. 20. 

48 Judgment of 19 July 2016, Kotnik and Others (C‑526/14, EU:C:2016:570).  

49 Communication on the application, from 1 August 2013, of State aid rules to support measures in favour of 

banks in the context of the financial crisis (OJ 2013, C 216, p. 1). 

50 The full speech is available at : www.us-rs.si/en/news/headlines/the-constitutional-court-celebrates-the-

constitutionality-day/  

http://www.us-rs.si/en/news/headlines/the-constitutional-court-celebrates-the-constitutionality-day/
http://www.us-rs.si/en/news/headlines/the-constitutional-court-celebrates-the-constitutionality-day/
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including this Court – took at the Meeting of Judges held in Luxembourg in March 

2017 in setting up the Judicial Network of the European Union (in French the “Réseau 

judiciaire de l’Union européenne”). That promising online platform, which will 

become operational in just a few days from now, aims to promote and to facilitate the 

circulation of information between all of those courts. I am convinced that this new 

tool is such as to increase mutual understanding of one another’s legal systems and of 

our respective approaches to solving legal problems – including on issues of a 

constitutional nature – and thus to strengthen coherence and convergence in the future 

development of the EU legal order. 

 

I thank you for your attention.     

 


