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wenty-five years have passed since Slovenia adopted the Basic Constitutional

Charter on the Sovereignty and Independence of the Republic of Slovenia

(hereinafter referred to as the BCC) and declared itself to be a sovereign and
independent state. In Decision No. U-I-109/10 the Constitutional Court held that:
“Human dignity is also at the centre of the constitutional order of the Republic of
Slovenia. Its ethical and constitutional significance already proceeds from the BCC,
which is not only the constitutional foundation of Slovene statehood, as also certain
principles that demonstrate the fundamental legal and constitutional quality of the
new independent and sovereign state are outlined therein. In its Preamble the BCC
first proclaimed the fact that the Socialist Federal Republic of Slovenia (hereinaf-
ter referred to as the SFRY) did not function as a state governed by law and that
within it human rights were grossly violated, while Section III, as the antipode to
the above-mentioned, emphasized that the Republic of Slovenia would guarantee
the protection of human rights and fundamental freedoms to all persons in the
territory of the Republic of Slovenia irrespective of their national origin, without
any discrimination whatsoever, in accordance with the Constitution of the Repub-
lic of Slovenia and the treaties in force. This new constitutional quality of the new
state is even more clearly demonstrated in the Declaration of Independence (Of
ficial Gazette RS, No. 1/91), which was adopted together with the BCC (on 25 June
1991), and in which the former Assembly of the Republic of Slovenia emphasized
the commitment of Slovenia to respect human rights and fundamental freedoms
and its orientation towards joining international organisations which are based on
respect for human dignity and which in their acts determine the fundamental inter-
national standards of human rights protection. Thus, by adopting these independ-
ence documents not only the fundamental the fundamental relationship entailing
state sovereignty between the Republic of Slovenia and the SFRY was severed, but
there was also a fracture with the fundamental value concept of the constitutional
order. [...] Differently than the former SFRY, the Republic of Slovenia is a state gov-
erned by the rule of law whose constitutional order proceeds from the principle of
respect for human rights and fundamental freedoms already on the basis of the ba-
sic constitutional documents. From the BCC, the Preamble to the Constitution, and
numerous constitutional provisions there proceeds the fact that human dignity is
the fundamental value which permeates the entire legal order and therefore it also
has an objective significance in the functioning of authority not only in individual
proceedings but also when adopting regulations. In its substance, human dignity en-
tails the presumption that every human being has equal and absolute inner worth
because he or she is a human being. Respect for human dignity therefore entails the
protection of the inherent worth of the individual against unjustified interferences
by and requirements of the state and society.”
The above-outlined premises provided the basis upon which the Constitutional
Court of the Republic of Slovenia began to carry out its work as the highest author-
ity for the protection of constitutionality and legality and the protection of human
rights and fundamental freedoms in our sovereign state. The new Judges were elect-



ed by the first National Assembly to have been elected in free multiparty elections.
Only the values upon which the new sovereign state of the Republic of Slovenia was
founded and which established our state as a constitutional democracy allowed for
the Constitutional Court to assume the position of supreme guardian of the Con-
stitution and protector of human rights and fundamental freedoms. It is therefore
quite appropriate that we celebrate the adoption of the mentioned acts as the begin-
ning of the functioning of the Constitutional Court of the Republic of Slovenia. Al-
though Slovenia already had a Constitutional Court while still a constituent part of
the Yugoslav Federation, that court functioned within the framework of the socialist
single-party social and political order, in which, as established by the BCC, human
rights had been grossly violated and which did not function as a state governed by
the rule of law. The adoption of the independence documents marked a break with
the fundamental value concept of the constitutional order. In contrast to the former
SFRY, the Republic of Slovenia is a state governed by the rule of law whose constitu-
tional order proceeds from the principle of respect for human rights and fundamen-
tal freedoms already on the basis of the basic constitutional documents.

The break with the fundamental value concept of the former constitutional order
first required the deconstruction of the communist legacy and the establishment of
a democratic state that is governed by the rule of law and a social state. The Consti-
tutional Court played a crucial role in this process and the selection of the most im-
portant Constitutional Court decisions from the past 25 years is intended to illustrate
this role. The Constitution is namely more than merely a collection of articles; its
full substance is, to a large extent, the result of the work of the Constitutional Court.
Without it, the Constitution would lead a “rather constricted life,” as the decisions
of the Constitutional Court supplement the Constitution and give it meaning, thus
making it a living instrument and an effective legal act.

The process of interpreting the Constitution, as well as developing and strengthening
democracy and the rule of law, is an ongoing endeavour. Every composition of the
Constitutional Court has thus been confronted with new issues and every Constitu-
tional Court decision entails another piece in the mosaic of the rule of law and in the
consolidation of constitutional democracy, as well as with regard to the protection of
human rights and fundamental freedoms. During the past 25 years, 29 judges have
contributed to this mosaic. The first composition of the Constitutional Court un-
doubtedly played a particularly important role as it carried out pioneering work and
adopted numerous decisions that are still relevant today. However, the commitment
of the first composition to the fundamental value premises of the independence
documents has been confirmed and continued by all subsequent compositions.
Throughout its functioning, i.e. the entire twenty-five years since the Republic of
Slovenia became a sovereign and independent state, the Constitutional Court has
been committed to the Constitution and the values enshrined therein. Through the
introduction of modern standards of constitutional review, the judges of the Con-
stitutional Court put the Republic of Slovenia on the map along with other mod-
ern constitutional democracies in Europe and throughout the world. In our young



state in transition, the Constitutional Court played a central role in establishing the
principle that the individual must be the measure of the functioning of state power.
Its constitutional case law essentially contributed to the transition from the former
non-democratic regime to the new socio-political system, which is harmonised with
European and international legal standards and based on the rule of law and the
protection of individuals and their dignity.

This collection of the most important decisions of the Constitutional Court over the
past twenty-five years of its functioning is convincing evidence of its commitment to

H. lor ki

Mag. Miroslav Mozeti¢

the Constitution and the values enshrined therein.

President
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INTRODUCTION

On 25 June 1991, with the promulgation of the Basic Constitutional Charter on
the Sovereignty and Independence of the Republic of Slovenia' and the entry into
force of the Constitutional Act implementing this Charter, the Republic of Slove-
nia became a sovereign and independent state. As the common federative state of
Yugoslavia disintegrated, Slovenia re-acquired all the rights and obligations that un-
der its previous constitution as a constituent republic and under the constitution
of the former Socialist Federal Republic of Yugoslavia had been transferred to the
authorities of SFR Yugoslavia. As a result, the Constitutional Court of the Yugoslav
Federal Republic of Slovenia, which had functioned as such since January 1964, be-
came the Constitutional Court of the sovereign state of the Republic of Slovenia. The
Basic Constitutional Charter proclaimed that the state shall be governed by law and
guarantee the protection of human rights and fundamental freedoms (hereinafter
referred to collectively as human rights).2 Half a year later, a new Constitution was
adopted® that established a legal basis for a different social order, one based on re-
spect for free human beings, on the rights they enjoy in accordance with the Consti-
tution, on the principles of a democratic and social state governed by the rule of law,
and on the separation of powers. The Constitution defined the Constitutional Court
as one of the central authorities of the state, whose task is to ensure that the legisla-
tive, executive, and judicial powers, as well as local authorities, observe the Constitu-
tion.* Thereby, not only was a change in the position of the Constitutional Court in
the institutional sense due to the establishment of the sovereign state enacted, but
its transformation into a guardian of the Constitution and of the values contained
therein was made considerably more important. It is precisely this transformation
that qualitatively changed the constitutional case law of the last twenty-five years in
this state proclaimed to be a constitutional democracy® and that brought about a
turning point in the more than fifty years of existence and development of the con-
stitutional judiciary in the Slovene territory.

The first composition of the Constitutional Court in the new sovereign state was the
one that started to create the constitutional case law on the basis of these new foun-
dations. Beyond a doubt, they carried out pioneering work. Although the initial peri-
od of establishing the new social order was distinctly marked by so-called transition-
al issues, and despite the fact that the starting points (which are mostly selfevident

w1 W N

The Constitutional Court of the Republic of Slovenia (hereinafter referred to as the Constitutional Court)
characterised this basic constitutional act as “a permanent and inexhaustible constitutional source of the
statehood of the Republic of Slovenia,” Opinion No. Rm-1/09, dated 18 March 2010, Point I of the operative
provisions.

The Preamble to and Section III of the Basic Constitutional Charter.

The Constitution of the Republic of Slovenia (hereinafter referred to as the Constitution).

See indents one through six of the first paragraph of Article 160 of the Constitution.

See W. Hassemer, Ustavna demokracija [Constitutional Democracy], Pravnik, 4-5 (2003), p. 214, and A. Tersek,
Teorija legitimnosti in sodobno ustavnistvo [The Theory of Legitimacy and Modern Constitutionalism], Uni-

verza na Primorskem, Univerzitetna zaloZzba Annales, Koper 2014, pp. 402 and 407-408.
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today) of certain fundamental preconditions of constitutional case law had to be de-
veloped from the start (which, naturally, took some time), the first composition also
succeeded in making an important contribution to respect for human rights and the
implementation of constitutional principles. Several milestones can be highlighted
in the initial development of the constitutional case law, inter alia, the introduction
of the constitutional complaint (and consequently also the Constitutional Court’s
supervisory function over the judiciary regarding respect for human rights) and the
first preliminary opinion on the conformity of a treaty with the Constitution, both
of which are completely new competences vested in the Constitutional Court by
the Constitution, as well as numerous significant steps that were taken in the inter-
pretation of constitutional provisions. The constitutional judges from subsequent
compositions of the Constitutional Court have in some sense continued on the basic
path of the new constitutional case law, while they have also further developed® and
significantly expanded such.

The Constitutional Court interprets the Constitution and these interpretations have
a legally binding effect.” It is only by these interpretations that the substance of the
constitutional provisions is crystallised, as is codetermined, with due consideration
given to constitutional principles, by the constitutionally regulated rights and obliga-
tions of individuals and legal entities, as well as by the competences of state and local
authorities. The concise and general wording of constitutional provisions frequently
comes alive only by means of interpretation, whether such concerns defining the
substance of rights, the admissibility of the limitation thereof, rules on the harmoni-
ous coexistence of people in all forms of social life, or the functioning of the political
system, i.e. the institutions of the state or local authorities. Let us thus take a closer
look at the image of the Constitution drawn by the interpretations the Constitution-
al Court made in those key decisions adopted over the previous 25 years that are
published in the present collection.

At the outset, the present overview closely examines the constitutional provisions
that protect a human being as a person, namely his or her dignity and freedom. Ev-
eryone must be equal in this respect; the equal protection of rights must be ensured
to everyone, and this is even more important when the rights in question are deter-
mined to be human rights. This will be followed by an examination of the funda-
mental political rights, i.e. the rights that transform a citizen as an object of politics
into a subject of politics;® these rights are of key importance for the successful func-
tioning of democracy. Freedom in the field of private property and free economic ini-

8

The criteria for the admissibility of limitations of human rights, which are based on there being a constitu-
tionally admissible objective for such limitation (the third paragraph of Article 15 of the Constitution) and
on the proportionality of the limitation (Article 2 of the Constitution), and which were undoubtedly intro-
duced in the middle of the 1990s by the first composition of the Constitutional Court, obtained their final
form by Decision No. U-I-18/02 (dated 24 October 2003), to which the Constitutional Court has repeatedly
referred ever since.

As already stated in Decision No. U-I-163/99 (dated 23 September 1999), Para. 9. of the reasoning.

O. Ihl, Le vote, Montchrestien, Paris 1996, p. 15.



tiative are certainly two of the more important rights that distinguish the new consti-
tutional order from the previous one. Even certain important rights stemming from
the system of social security are (also) protected as a property right. The principle
of the separation of powers was introduced precisely in order to safeguard human
rights; it is intended to prevent the abuse of power, namely by means of the constitu-
tionally designed system of checks and balances.” Every aspect of the functioning of
the state and its institutions (as well as of the institutions of local communities) must
be based on law; all that these institutions have not been authorised to undertake in
advance by law or on the basis of a law determines the field of freedom of a person.
The constitutional order ensures respect for international instruments in force in
Slovenia in order to ensure the credibility of the state, namely as an equal member
of the international community that fulfils bona fide the assumed international ob-
ligations, including those that it assumed in the framework of the transfer of the
exercise of certain of its sovereign rights to the institutions of the European Union.
The overview concludes by emphasising the binding force and certain legal effects
of the decisions of the Constitutional Court, together with some final thoughts on
the importance of constitutional case law. In a state governed by the rule of law, the
decisions of the constitutional court must be respected, first and foremost by all
other state (and local) institutions. This is necessary in order for people to have trust
in the law and to freely and in an undisturbed manner follow the path they choose
— because they are (must be!) protected by law.

A FREE PERSON AND HIS OR HER DIGNITY

At the centre of the constitutional order is human dignity, the legal-ethical founda-
tion of a democratic state.!’ In its essence, human dignity entails that every human
being has equal and absolute inner worth because he or she is a human being. Re-
spect for human dignity therefore entails the protection of the inherent worth of
the individual against unjustified interferences by and the requirements of the state
and society.!! As the fundamental value, it has a normative expression in numerous

10

11

Since, as Pitamic stated as early as in 1927, “{alnyone who holds power tends to abuse it; therefore, each
branch of power must be limited by another. If the legislative power is not separated from the judicial and
executive powers, then there is no freedom [...]% L. Pitamic, DrZava [The State], Cankarjeva zaloZba, Ljublja-
na 1996, p. 100.

Decision No. U-I-109/10 (dated 26 September 2011), Para. 6. of the reasoning. This standpoint was implied
already in the Basic Constitutional Charter, which represents, together with other independence documents,
a fracture with the fundamental value concept of the previous constitutional order (ibidem, Para. 7 of the
reasoning). Grad stated that the new constitutional order entails a caesura (break) with regard to the previ-
ous one; F. Grad, Razlike med zasnovo prejsnje in nove ustavne ureditve [The Differences Between the Concepts
Behind the Previous and the New Constitutional Order], in: Ustava Republike Slovenije z uvodnim komentarjem
dr. L. Udeta, dr. E. Grada in M. Cerarja ml. in stvarnim kazalom [The Constitution of the Republic of Slovenia
with an Introductory Commentary by Dr. L. Ude, Dr. E Grad, and M. Cerar Jr., and an Index], Uradni list
Republike Slovenije, Ljubljana 1992, p. 24.

Decision No. U-I-109/10, Para. 8 of the reasoning.
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provisions of the Constitution, in particular in those regulating human rights.!? As a
special constitutional principle, respect for human dignity is protected by Article 1 of
the Constitution, which regulates the principle of democracy. The latter substantive-
ly defines the state as a constitutional democracy, i.e. as a state in which the acts of au-
thorities are legally limited by constitutional principles and human rights, precisely
because individuals and their dignity lie at the centre of its existence and functioning.
Only such state order is truly democratic in which respect for human dignity is the
principal guideline for the functioning of the state.'® Although the bearers of power
in representative bodies of the state and of local communities are elected in free and
periodic elections, which is a prerequisite for democracy, they nevertheless are not
given the right to act freely thereby. On the contrary, a duty is imposed on them to
respect the boundaries that proceed from the constitutional order, whose central
principle is precisely the principle of respect for human dignity when exercising their
constitutional and statutory powers.!

Human life,’ a person’s physical and mental integrity'® as well as dignity'” are the
highest values within the hierarchy of human rights.’® The constitutional provisions
that protect them are intended to protect individuals from the interferences of the
state or its public officials with these rights."” In addition, the state has positive obli-
gations with regard to the protection of human rights.® The first paragraph of Arti-
cle 23 of the Constitution, which regulates the right to judicial protection, does not
guarantee the right to a precisely determined type of judicial proceedings.”! There-
fore, it cannot be argued that, in the event a death occurs following the use of force
by the police, the state must ensure the relatives of the deceased person the right to
prosecute the perpetrators in a criminal procedure. It follows from Article 13 of the
Convention for the Protection of Human Rights and Fundamental Freedoms (here-
inafter referred to as the ECHR), as interpreted by the European Court of Human
Rights (hereinafter referred to as the ECtHR), that in such instances the state must
provide for an independent investigation that will lead to the establishment of all
the relevant facts and circumstances of the death, and in which the relatives of the
deceased can effectively participate.?? The Constitution does not expressly regulate

12
13
14
15
16
17
18
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Ibidem, Para. 9 of the reasoning.

Ibidem, Para. 10 of the reasoning.

Ibidem.

Article 17 of the Constitution guarantees its inviolability.

Inter alia, Article 18 of the Constitution prohibits torture.

It is in particular protected in criminal procedures, as determined by Article 21 of the Constitution.
Decision No. Up-555/03, Up-827/04 (dated 6 July 2006, hereinafter referred to as Decision No. Up-555/03),
Para. 24 of the reasoning.

Ibidem, Para. 23 of the reasoning.

The first paragraph of Article 5 of the Constitution imposes on the state the obligation to protect human
rights in its territory.

Decision No. Up-555/03, Para. 28 of the reasoning.

Ibidem, Para. 32 of the reasoning.



this right. However, with regard to their protection, the principle of the highest level
of protection of human rights must always be observed, as is determined by the fifth
paragraph of Article 15 of the Constitution, which ensures a constitutional level to
a treaty that provides a higher level of protection of a certain human right than
the Constitution.” The fourth paragraph of Article 15 of the Constitution expressly
requires judicial protection of human rights. The mentioned provision must be un-
derstood in conjunction with Article 13 of the ECHR so as to also encompass the
right to an independent investigation of the circumstances of an incident in which
a person dies during an action carried out by the repressive authorities of the state.*
Thereby, the procedural aspect of the right to life is protected.”® The Constitution
guarantees the latter right as an absolute right, hence it cannot be limited even on
the basis of the third paragraph of Article 15 of the Constitution, i.e. not even when
pursuing the objective of fighting the most severe forms of crime or terrorism.?

If the state does not act in conformity with the mentioned constitutional obliga-
tions, the issue of its liability for damages arises. Article 26 of the Constitution guar-
antees the right to such damages as a human right. From this Article there follows
the general prohibition of exercising power in an unlawful manner, regardless of
which branch of power is concerned. The liability of the state to compensate for
the damage entails liability for iure imperii conduct,” which requires that a specific
form of liability be regulated, regarding which the standard rules of civil liability
for damages are not appropriate.?® The illegality is connected with the due conduct
of the state, with regard to which the state is not only obliged to refrain from adopt-
ing measures by which it would interfere in an inadmissible manner with human
rights, but must also protect these rights by its active conduct.?® The procedural
aspect of the right to life imposes on the state the burden of proof in demonstrating
that it acted in conformity with the Constitution and the law. If the state does not
prove that it has done everything in its power to prevent the death of a person, then
its conduct was unlawful.®
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The prohibition of torture, which is determined by Article 18 of the Constitution,
is also an absolute right.! What follows therefrom, inter alia, is the obligation of the
legislature to regulate the procedure for granting international protection in such a
manner that respect for this right will be ensured, which also includes the right of
an individual to not be returned to countries where they may face a certain danger,
persecution, or where their life, personal integrity, or freedom is endangered in some
other manner.*

As a general rule, the protection of other human rights is not absolute, which entails
that they can be limited and the Constitutional Court will review such limitations
as interferences with human rights. However, such interferences are only admissible
under strict constitutional conditions — namely if they pursue a constitutionally ad-
missible aim (the third paragraph of Article 15 of the Constitution) and are propor-
tionate (Article 2 of the Constitution).*® The right to personal liberty (the first para-
graph of Article 19 of the Constitution) can certainly be included among the central
rights of particular importance. Any interferences therewith must be carried out in
accordance with the lex certa principle, i.e. the principle of legality, which is the prima-
ry element of a state governed by the rule of law and would apply as an imperative
constitutional starting point even if the Constitution did not explicitly refer there-
to.* The detention of an individual entails a severe interference with this right. The
executive branch of power must bring the person deprived of liberty before a court
without undue delay. In accordance with the first paragraph of Article 20 of the Con-
stitution, the judiciary may only order detention if there exists a reasonable suspicion
that the person concerned has already committed a criminal offence, i.e. that the per-
son has already interfered with the constitutionally protected value at issue.*® With
regard to such, when detention is ordered due to the risk of recidivism, the danger to
public safety can be constitutionally deduced only if the danger is causally connected
to a criminal offence that is reasonably suspected of having been committed.*® The
public safety condition can also refer to criminal offences against property, but only
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if such criminal offences are serious and interfere with the most important, constitu-
tionally-protected interests of others.”” The Constitution expressly requires that the
interference be absolutely necessary, which entails that it also expressly underlines
the principle of the proportionality of the interference.® It follows from Article 27
of the Constitution® that the burden of proof in criminal proceedings is on the state,
that the state carries the risk of failing to provide proof, and that the rule in dubio pro
reo applies. Consequently, the burden of proving the existence of a reasonable suspi-
cion and the absolute necessity of detention also must rest on the state prosecutor.*
In order for an independent court to be able to impartially decide on a motion for
detention it has to hear both parties, therefore a hearing is absolutely necessary prior
to deciding. If the court then orders detention, it has to give reasons for its decision.*
What is at issue is not merely the constitutionality of the statutory regulation, but
also the constitutionality of its interpretation in individual cases, which is what the
Constitutional Court denotes as the procedural aspect of a state governed by the rule
of law. The rule of law is also reflected in its institutions and primarily in the manner
these institutions actually apply the law in their procedures. Trust in the judiciary
(the habeas corpus logic of the first paragraph of Article 20 of the Constitution, which
determines the constitutional conditions for ordering detention) does justify a cer-
tain measure of discretion, as courts are independent and impartial by law and in
fact (Article 23 of the Constitution).” Nonetheless, judges must at all times diligently
assess whether the constitutional and statutory conditions for ordering detention are
fulfilled and determine, in each case, whether an interference with personal liberty
is admissible.* The interference must be appropriate for achieving the pursued, con-
stitutionally admissible aim, and regarding this matter, i.e. detention, the legislature
has actually already performed this assessment. Courts, however, must review wheth-
er an interference is necessary — absolutely necessary — in the sense that the aim
cannot be achieved by any other means, i.e. by a milder measure, and whether it is
proportionate (in the narrower sense)* with the aim, i.e. the value that the interfer-
ence intends to protect.*® In this regard, it must follow from the established particular
circumstances that there is a real risk that the person concerned, if at large, might
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again commit a particular criminal offence.*” Or there must exist a risk of absconding
based on concrete and proven circumstances with regard to which there exists a high
degree of probability that the interested person would flee.*

The principle of legality is expressly guaranteed by the Constitution as a special sub-
stantive constitutional safeguard relating to the determination of criminal offences
(the first paragraph of Article 28 of the Constitution).* Constitutional obligations for
the legislature follow therefrom, as only a law may regulate which acts are incriminated
(lex scipta). The law must be precise, so that it is possible to distinguish between conduct
that is criminal and conduct that falls outside the scope of criminal liability (lex certa);
this is also the reason for the prohibition of analogia legis and analogia iuris already
when criminal offences are determined in the law (lex stricta). The purpose of such sub-
stantive constitutional safeguard is that individuals know in advance which acts are in-
criminated. Only when they know where the border lies in terms of their general right
to act freely, which is guaranteed by Article 35 of the Constitution, and acts that are
incriminated, can they adjust their conduct. Thereby, they are able to predict what kind
of consequences their conscious conduct may produce; for such reason, the legislature
must not determine criminal offences retroactively (lex praevia).”® What the legislature
is prohibited from doing and what it is required to do also applies to the interpreter of
the law. The courts are obliged to interpret laws in accordance with the Constitution,*
which also entails that they must respect human rights.> The lex scripta requirement
brings strictness into the relation between the legislature and the courts, as follows in
general from the principle of the separation of powers — by interpreting the law, courts
must not include anything in the scope of criminal liability that the legislature did
not clearly and precisely include already at an abstract level. The interpretation by the
court must remain strictly within the possible meaning of the wording of the statutory
provision, which constitutes a constitutional law aspect of the principle of legality that
the Constitutional Court has to review within the framework of the first paragraph
of Article 28 of the Constitution.”® If any of the statutory elements of the criminal
offence determined by the legislature is not encompassed by the conduct of the per-
son concerned, the conviction of a criminal offence entails a violation of the principle
of legality. A violation also occurs in the event a court extends the scope of criminal
liability when through its interpretation it itself determines that also conduct that the
legislature did not include in the scope of criminal liability is criminal.* A court must
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define the content of individual facts within the framework of the legally relevant facts
and compare them with what the legislature determined to be elements of the criminal
offence at the level of the statutory definition of the criminal offence. Only after an
assessment is made whether these legally relevant facts and elements of the criminal
offence correspond is it possible to review whether the provision of the first paragraph
of Article 28 of the Constitution has been respected.>® With regard thereto, a court may
not replace the concretisation of one of the statutory elements of the criminal offence
with the concretisation of another statutory element of the criminal offence so that
they merge with each other and thereby the realisation of the second statutory element
automatically also entails the realisation of the first statutory element.>

In a criminal procedure, general constitutional procedural guarantees determined
by the Constitution in Article 23 (the right to judicial protection), Article 22 (the
right to make a statement, the equality of arms, and other rights that follow from the
equal protection of rights), and Article 25 (the right to appeal) must be ensured. As a
criminal procedure can entail an interference with personal liberty, it is not surpris-
ing that procedural guarantees in criminal proceedings are expressly determined by
Article 29 of the Constitution. Among them, the Constitution guarantees individuals
the right to present all evidence to their benefit (the third indent). However, such
does not entail that a court is obligated to hear all the evidence proposed by the
defence that could, merely by its content, benefit the defendant. The defence must
first satisfy the burden of proof and substantiate the existence and legal relevance of
the proposed evidence with the required degree of probability.”” When in doubt, a
motion for evidence submitted by the defence is deemed to benefit the defendant,
and the court is obliged to take the evidence unless it is manifestly clear that it can-
not corroborate the line of defence. There are no abstract rules that follow from the
Constitution regarding the required degree of probability that must be demonstrated
in order for a court to hear the evidence. In accordance with the principle of the
free assessment of evidence, such is namely a matter to be decided by a court in a
concrete case on the basis of a diligent and specific consideration of the evidence.*®
However, the evidence regarding an alibi is legally decisive. Therefore, if the defence
demonstrates at least the likelihood of an alibi in its motion for adducing evidence,
the court is required to fully verify its existence.*

Article 29 of the Constitution also ensures the right of the defendant to challenge
incriminating statements in the procedure and to examine the author thereof with
respect to such statements.® This right also extends to persons protected by the confi-
dentiality of the sources of reports in order to guarantee anonymity to individuals who
voluntarily collaborate with the police based on a relationship of trust and in secrecy,
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as well as to persons carrying out undercover investigative measures in pre-trial proce-
dures, where even the identity of these persons is confidential information. It is only
admissible to withhold such evidence from a defendant if this is necessary and if the
interference with his or her right to the disclosure of important information is coun-
terbalanced by appropriate proceedings before a court in which the requirements of
adversarial proceedings and the equality of arms are respected and in which adequate
safeguards for the protection of the interests of the defendant are ensured.®! For such
reason, the measure of not disclosing a witness’s identity is necessary and proportion-
ate only if a serious danger to his or her life or person exists or there are other substan-
tial reasons in the public interest, while at the same time the possibility to examine
such a witness upon the application of protective measures is ensured.® It follows from
the first paragraph of Article 23 of the Constitution that a judge and not the executive
branch of power must have the final say on this matter. Namely, only if the court knows
the identity of a witness can it apply the mentioned protective measures and thereby,
while diligently weighing the issues, balance the weight of the interference with the
defendant’s rights against the benefit of the constitutionally admissible aim.®

Interferences with the right to personal liberty, however, do not occur only in crim-
inal proceedings. Involuntary commitment to a closed ward of a psychiatric hos-
pital entails a severe interference with this right as well, which furthermore also
constitutes an interference with the right to the protection of one’s mental integrity
(Article 35 of the Constitution) and with the prohibition of involuntary treatment
(the third paragraph of Article 51 of the Constitution).® The inviolability of one’s
mental integrity, which in addition to the inviolability of one’s physical integrity is
guaranteed by Article 35 of the Constitution, entails, in particular, the prohibition
of any interference with the freedom to make decisions, i.e. the right to self-determi-
nation.® A law may prescribe such an interference only if due to a mental disorder
the patient is incapable of making by him- or herself a wilful and deliberate decision
on treatment, due to which the deprivation of liberty and involuntary treatment are
absolutely necessary because the patient poses a serious danger to him- or herself, or
to others.®® The safeguards guaranteed by the third paragraph of Article 19 that are
applicable during the deprivation of liberty must also be ensured in such cases. This
entails that such a person must have the right to the legal assistance of a counsel at
the state’s expense. He or she must be ensured the right to judicial protection,® as
follows from the first paragraph of Article 23 and the fourth paragraph of Article 15
of the Constitution. The court must in any event enable the involuntarily commit-
ted person to make statements (Article 22 of the Constitution). If such a person is
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incapable of understanding and invoking his or her rights, the person must be pro-
vided appropriate representation.®® The right of a person with a mental disorder to
make a statement is so important that it cannot be automatically presumed that the
person concerned does not have the capacity to consent, even if he or she has been
deprived of legal capacity due to this disorder and he or she has a legal representative.
Therefore, in order to place such a person in a secure ward of a social care institution,
which entails an interference with the right to personal liberty, the consent of the
person’s legal representative does not suffice; namely, in each individual case it has to
be separately determined whether the person consents (or is capable of consenting)
to the deprivation of his or her personal liberty.®

The provisions of the Constitution that protect human dignity, personality rights,
privacy, and safety hold a special position among human rights.” The right to per-
sonal dignity determined by Article 34 of the Constitution” guarantees a person
recognition of the inherent worth he or she has as a human being and from which
stems the person’s ability to make independent decisions. It also follows from this
human right that personality rights are guaranteed to everyone (Article 35 of the
Constitution). Personality rights protect those elements of an individual’s person-
ality that are not protected by other provisions of the Constitution, rather it is only
by all of them together that individuals are given an opportunity to develop freely
and to live their lives as they decide. The general right to act freely is also included in
the scope thereof — in a state governed by the rule of law a person is permitted to do
everything that is not prohibited.” However, this does not entail that unlimited and
abstract “natural” freedom is guaranteed; what is at issue is the legally determined
freedom, which is subject to limitations, yet protected within such boundaries. Lim-
itations that are necessary due to the interests of others and society as a whole do not
entail an interference with the general right to act freely, but define its constitution-
ally protected substance.” The general right to act freely enables individuals to do
what they will with themselves, to choose their own lifestyle, develop their personal-
ity, and live their personal life as they choose.”

The Constitution protects privacy as a general right to privacy as determined by Ar-
ticle 35 of the Constitution and by special rights that protect spatial (the first para-
graph of Article 36), communication (the first paragraph of Article 38), and informa-
tion privacy (the first paragraph of Article 38). The right to privacy establishes, for
individuals, a sphere of their own intimate functioning in which they may decide by
themselves — and this is guaranteed by the state — which interferences therewith they
will allow. It is limited by the protection of the rights of others, often by the freedom
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of expression, and by the behaviour of an individual in public. The less intimate
the sphere of an individual’s private life is, the smaller the scope of legal protection
it enjoys when it comes into collision with the rights of others. Therefore, in the
framework of the freedom of expression determined by the first paragraph of Article
39 of the Constitution and the right to free artistic endeavour determined by Article
59 of the Constitution, an author has the right to describe in his or her work, with-
out their consent, the persons with whom he or she has come into contact and the
events he or she has experienced therewith, if these are persons from public life or
persons exposed to public interest in connection with a particular matter. However,
an author may not, without the consent of the affected person, publish matters from
their intimate or family lives.” The freedom of expression also includes the right to
advertise for commercial purposes; however, such interferences with privacy are not
admissible without the consent of the persons concerned.”

A person’s privacy refers, in the context of a person’s existence, to the more or less
complete whole of his or her behaviours and involvements, feelings, and relations,
for which it is characteristic and essential that the person shapes and maintains it
alone or alone with those near to him or her with whom he or she lives in intimate
community and that he or she lives in such community with a sense of being protect-
ed against intrusion by the public or any other undesired person.”” Matters that may
not be revealed include personal matters that the individual wishes to keep hidden
and which by the nature of the matter or with regard to moral or otherwise estab-
lished rules of conduct in society have such status.” The spatial aspect of privacy is
protected where an individual justifiably expects to be left undisturbed, with regard
to which it is not the space as such that is protected, but the individual’s privacy in
that space.” The communication aspect of privacy protects the individual’s interest
that the state or uninvited third persons do not learn of the content of a message
that he or she transfers via any means that allows remote exchange or transfer of
information. It also includes the individual’s interest in controlling to whom, to what
degree, and under which conditions he or she will transmit a certain message. In such
context, both free and uncontrolled communication and thus the protection of the
confidentiality of the relations into which the individual enters when communicat-
ing, as well as how the communication took place, who initiated it, with whom he
or she initiated it, and whether it took place at all, are protected.®® This entails that
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also traffic data processed for the transmission of communications in an electronic
communications network are protected; with regard to such data, the individual’s
expectation of privacy (which he or she clearly demonstrates outwardly) regarding
particular data is important, as well as the legitimacy of such expectation, which is a
reflection of the fact that society is willing to accept such expectation as legitimate.®!
An integral part of one’s privacy is the right of a person to his or her own voice; the
personality of a person is namely reflected in his or her words. Everyone may decide
on their own on the appearance of their personality that they convey in communi-
cation with others, as well as on who may hear the content of his or her communi-
cation. Therefore, every person is entitled to decide whether his or her voice shall be
recorded and thereby, through a sound carrier, transmitted to third persons, whereby
the words and the voice become separated from the person and independent.’ A
recording gives power over another person, over his or her personal asset, as it en-
ables repetition. Communication is safeguarded against the threat that words could
be used as evidence against the person who uttered them.® Therefore, if a person’s
communication is recorded without his or her knowledge, this entails an interfer-
ence with this person’s privacy, which can be admissible under the general conditions
under which limitations of human rights are admissible.?

Any collecting and processing of personal data entails an interference with the right
to privacy, i.e. with the right of individuals to keep information regarding themselves
private. An interference with information privacy is admissible if a law precisely de-
fines which data may be collected and processed, the purpose for which it may be
used, and prescribes control over the collection, processing, and use of the collected
personal data, as well as protection of the confidentiality thereof.®

In certain instances, some of the rights that the Constitution guarantees to natural
persons as human rights also need to be recognised to legal entities as their consti-
tutional rights if the substance and legal nature of these rights can apply thereto.
The right to free economic initiative (the first paragraph of Article 74 of the Consti-
tution) belongs, as a human right, to individuals. In order to be able to exercise it,
they have the right to establish legal entities. The possibility to establish legal enti-
ties in order to enable collective functioning in a field of common interests is also
one of the aspects of the freedom of association (the second paragraph of Article 42
of the Constitution), which equally belongs to individuals. Therefore, legal entities
are important also for exercising the human rights of natural persons, hence their
constitutional protection is necessary, stemming from the need to protect natural
persons.®® The Constitution ensures legal entities equal protection of certain rights,
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e.g. protection in the field of property, freedom of expression, the general right to
act freely, constitutional procedural guarantees, and free economic initiative. Other
rights are provided a lower degree of protection, whereas some rights are not protect-
ed by the Constitution at all.¥” Legal entities enjoy the constitutional right to privacy
adapted to their legal nature only in a narrower sphere in which they can expect to
be left undisturbed and where only state interferences of such magnitude that they
correspond to the term search referred to in the second paragraph of Article 36 of
the Constitution are allowed.®® Legal entities may also legitimately expect privacy as
regards communications at a distance that they consider confidential.®

Religious and other beliefs constitute another aspect of one’s privacy.”® From the
freedom of religion (the first paragraph of Article 41 of the Constitution), taking
into account also international human rights instruments binding on the state in
accordance with Article 8 of the Constitution, there are three levels of this freedom
that are guaranteed to individuals, namely the right to freely choose one’s religion, or
the right to freely change it, and the right to not have a religion. The freedom of reli-
gion enables individuals to profess their religion either alone or in community with
others, in public® or in private, by teaching, performing religious duties, observance,
and carrying out religious rituals, which is what constitutes the positive aspect of the
freedom of religion. The right of individuals to associate with others in establishing
religious communities is a special aspect of the freedom of association.?? It is crucial
for the profession of religion within a community that religious communities be
allowed to build religious buildings in a manner that is traditional for the profes-
sion of a particular faith, their religious rituals, and customs. This aspect also follows
from the second paragraph of Article 7 of the Constitution, which determines that
religious communities may pursue their activities freely.”® The freedom of their es-
tablishment, organisation, and performance of religious rites, and the enactment of
other religious matters is guaranteed, even in public life, however, they must act in
accordance with the general legal order.” This follows already from the first para-
graph of Article 41 of the Constitution, although their autonomy is also ensured in
particular as a fundamental constitutional principle by the second paragraph of Ar-
ticle 7 of the Constitution. Therefore, religious communities must be provided such
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legal forms that allow for the greatest possible autonomy in the exercise of religious
freedom.” The funding of religious communities is not an obligation of the state that
follows from the first paragraph of Article 41 of the Constitution, yet this does not
entail that the state may not nevertheless provide such funding. However, funding
may reach only the border delineated by the principle of the separation of the state
and religious communities and in particular the guarantee of state neutrality, which
prohibits the provision of such support that would entail the (even symbolic) identi-
fication of the state with a religion or a religious community.’

The right not to declare a religion is the negative aspect of freedom of religion (the
second paragraph of Article 41 of the Constitution).” In a conflict between the pos-
itive and the negative aspects of freedom of religion, weighing must be carried out
on a case-by-case basis and which aspect of this freedom must be given priority in
accordance with the principle of proportionality must be reviewed.”

The state may not interfere with the freedom of conscience, hence it may not require
anyone, either directly or indirectly, to accept a certain religious belief, and it may
not use coercive measures or offer privileges for affiliation or non-affiliation with a
specific religious or other belief.” Freedom of religion enjoys absolute protection
against interferences by the state.!® However, the state also has positive obligations. It
must ensure tolerance among adherents of different beliefs, it must prevent unjusti-
fied differentiation on these grounds, it must enable access to religious care in certain
situations, and it must allow religious communities to acquire a legal personality.!”!
The principle of the separation of the state and religious communities determined
by the first paragraph of Article 7 of the Constitution requires the neutrality of the
state towards all religious communities and prohibits the state from identifying with
a certain religious community and from introducing a state religion; it also prohibits
the promotion or prohibition of ideological beliefs.! It entails the religious, i.e. ideo-
logical, neutrality of the state, the autonomy of religious communities in their own
sphere, and the equal relation of the state towards all religious communities.!®® The
principle of the equality of religious communities (the second paragraph of Article 7
of the Constitution) is a specific expression of the general principle of equality before
the law determined by the second paragraph of Article 14 of the Constitution.!™ The
principle of the separation of the state and religious communities does not prevent
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religious communities from performing activities in different areas of social life.
However, due to the principle of state sovereignty, only the state may set the limits
within which and the conditions under which the performance of tasks pertaining
to the competence of the state may be entrusted to the private sphere. With regard to
such, the state must ensure the basic equality of all citizens, irrespective of whether
they are believers or not (the first paragraph of Article 14 and the first and second
paragraphs of Article 41 of the Constitution).'®

The first paragraph of Article 54 of the Constitution determines that parents have the
right and duty to maintain, educate, and raise their children. This duty of parents cor-
responds to the right of children to be cared for and raised by their parents (the first
paragraph of Article 56 of the Constitution). In this manner, the Constitution draws
attention to the fact that parental care and the right of children to the independent
development of their personality are intertwined.!® The state may not, in principle,
interfere with the relationship between parents and children; it must, however, adopt
rules that will enable the actual establishment and protection of such relationships.
The procedure for deciding on the exercise of parental care and the maintaining of
contact between children and their parents who do not live together forms part of
these rules. The affected persons must have the possibility to participate in such pro-
cedures in a manner that allows for the protection of their rights. In accordance with
Article 22 and the first paragraph of Article 56 of the Constitution, children who are
capable of forming an opinion also have the right to express their opinion in such
proceedings.’®” A child is a person who must be respected as such also within the fam-
ily circle, and therefore his or her will should be considered in accordance with his or
her age and maturity, as long as such will is consistent with his or her best interests.
This right of a child is based on his or her right to personal dignity determined by
Article 34 of the Constitution, which corresponds to the duty of responsible parents
to ensure respect for such rights of their children.!%

3. EQUALITY AND CERTAIN CONSTITUTIONAL PROCEDURAL GUARANTEES

Equality before the law as determined by the second paragraph of Article 14 of the
Constitution entails that regulations shall apply to each individual in a non-arbitrary
manner. In judicial proceedings, this implies that courts are required to treat equal
situations equally without taking into consideration personal circumstances that are
not determined to be decisive by the legal norm.!%”

The principle of non-discrimination on the basis of personal circumstances with re-
gard to human rights (the first paragraph of Article 14 of the Constitution) requires
substantive equal treatment and the enactment of the principle of equal opportuni-
ties. Within a certain scope and under certain conditions, this includes the prevention
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of de facto or indirect discrimination when due to an apparently neutral regulation a
person is placed in a less favourable position compared to other persons and is thus
discriminated against. There exists an inequality in the effects of the legal regulation,
not in the legal regulation itself.!° In the event a regulation is discriminatory against
a social group characterised by a certain personal circumstance, it is unconstitutional
to refrain from determining an exception to the general norm, namely to prevent
the marginalisation of that social group.!" Consequently, in order to ensure de facto —
substantive — equality to persons with disabilities, measures designed to ensure their
independence, as well as social and occupational integration, must be adopted. Fail-
ure to adopt such is reviewed as an interference with the right to non-discriminatory
treatment that follows from the first paragraph of Article 14 of the Constitution.! In
instances that do not entail indirect discrimination, a regulation nevertheless inter-
feres with the right to non-discriminatory treatment if it treats an individual with a
certain personal circumstance differently, with regard to a human right, than a person
not characterised by such personal circumstance, even though both individuals are in
comparable positions with regard to essential actual and legal aspects.’® Although not
expressly mentioned therein, sexual orientation is one of the personal circumstances
referred to by the first paragraph of Article 14 of the Constitution.!

The right to an adversarial procedure (Article 22 of the Constitution) guarantees par-
ties that courts will treat them as active participants in proceedings and enable them
to effectively defend their rights and thereby give them the opportunity to actively
influence decisions in cases concerning their rights and interests, in such a manner
that they are treated as ends and not means. In this regard, the right to an adversarial
procedure is based on respect for human personality.'”® The corollary to the right of
a party to make statements is the obligation of courts to take note of all the legal and
factual allegations of the party and also to adopt a position in the reasoning of the
judgment on those allegations that are admissible and significant for the decision.!¢
The constitutional law significance of the reasoning of a judicial decision lies in pro-
viding insight into the reasons for the very decision, in particular for the party that
was unsuccessful in the proceedings. This demonstrates the autonomous nature of the
reasoning as an independent dimension of the right to a fair trial, which is also one of
the aspects of the right determined by Article 22 of the Constitution.!'” However, this
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right is not absolute, it is not always applied in the same manner; it depends on the
nature of the decision and on the circumstances of the particular case — it is narrower
in scope when it concerns decisions against which there is no legal remedy."®

Parties cannot effectively exercise their right to make statements unless they are pre-
viously given the opportunity to review the entire body of procedural materials. An
essential element of the right to the equal treatment of parties in civil proceedings
is the requirement of the equality of arms, which entails that the parties to pro-
ceedings before the court must be guaranteed equal procedural positions. The right
determined by Article 22 of the Constitution is a central provision that guarantees a
fair trial, a part of thereof being the right to use of one’s own language and script in
judicial proceedings, even though this right is specifically protected by Article 62 of
the Constitution.!

The purpose of words delivered before the court by a party is to effectively exercise
constitutional procedural safeguards and this constitutes an integral part of the right
to make statements determined by Article 22 of the Constitution.’® As regards ju-
dicial proceedings, it is by their very nature necessary that the manner and form of
carrying out procedural activities, including making statements, be regulated and sub-
ject to certain formal requirements, inter alia also concerning the manner of making
statements. The procedure may be regulated by law in such a manner that it prohibits
parties from making statements in an offensive or defamatory manner.'?! The right to
make statements does not give parties the right to make any kind of statement before
the court, as this right is guaranteed in connection with the right to effective judicial
protection and thus refers only to statements that are important for the decision in
the judicial proceedings at issue.'?? Criticism of a court can always be stated, however,
such criticism can always be stated in a manner that does not damage the reputation
of the court or the entire judiciary, or entail a personal attack on a judge’s capacity to
perform judicial office.!? The trust of the public in the judiciary and the reputation
and authority of the judiciary are the reasons why the judiciary enjoys special protec-
tion, in comparison to the other two branches of power. Building such respect and
trust is primarily a task of the judiciary itself, which it can accomplish by conducting
proceedings lawfully and appropriately, by adopting substantively correct and lawful
decisions, and by providing well-substantiated reasoning for its decisions.!**

The right to judicial protection (the first paragraph of Article 23 of the Constitution)
entails the right to obtain from the court a decision on the merits of the case and
the right that the judgment be enforced.’ An integral part thereof is the right to
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an impartial judge, which requires that the judge is not associated with a party or
the disputed subject in such a manner that could possibly cause or at least raise a
justified suspicion that, concerning the dispute, the judge could no longer decide
objectively, impartially, and by considering exclusively legal criteria.?® In this regard,
both the subjective and objective criteria have to be taken into account; the former
concerns a determination of the personal beliefs of a judge, while the latter concerns
areview of whether in the proceedings the judge ensured the implementation of pro-
cedural safeguards in such a manner that any justified doubt concerning his or her
impartiality is excluded - so that also the appearance of the impartiality of the trial is
guaranteed, in order to ensure the trust of the public in the impartiality of the courts
in general as well as in the case at issue.!?” An essential part of the right to judicial
protection is also the right to a trial without undue delay, which ensures everyone
the possibility to assert his or her rights in judicial proceedings within a reasonable
time.'?® In accordance with the fourth paragraph of Article 15 of the Constitution,
this right must also enjoy judicial protection, which requires — in accordance with
the fifth paragraph of Article 15 of the Constitution and the positions stated in the
judgments of the ECtHR, which are binding even if they were not adopted in a case
against Slovenia — that the state award appropriate satisfaction to persons whose
right to a trial without undue delay was violated in judicial proceedings that have
already been concluded.'” Such entails compensation for the failure to fulfil the
positive obligation of the state to ensure a judicial system that enables individuals to
obtain a judicial decision within a reasonable time.'*

4. FUNDAMENTAL POLITICAL RIGHTS

The right of assembly and association (Article 42 of the Constitution) is a funda-
mental human right that allows for the free expression of opinion, the formation of
one’s political will, and self-organisation. It also encompasses the right to establish
political parties and that they can carry out their activities. It is the starting point
of a multiparty political system and includes ensuring equal opportunities for all
political parties, comprising the right to establish an opposition and to participate
therein in accordance with the Constitution.'! Political parties may not be excluded
from political life if they employ legitimate means to fight regulations or even specif
ic constitutional institutions; their exclusion is only permitted if they intend to un-
dermine the fundamental values of a free democratic constitutional state. Deciding
whether their activities are unconstitutional falls under the exclusive jurisdiction of
the Constitutional Court.'
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The principle of democracy (Article 1 of the Constitution) entails that public affairs
are decided by the citizens directly (by referendum) or indirectly (through elected
representatives). With regard to representative democracy in the field of elections,
the principles of free, universal, and equal suffrage (the first paragraph of Article 43
of the Constitution), as well as the principles of direct and secret elections, derive
from the principle of democracy; if the electoral system is in accordance with these
principles and if periodic elections and the equal opportunity of all political parties
in the state to compete at elections are guaranteed, elections are democratic.’ It is
not only the elections to the National Assembly, which is the general representative
body, that are carried out in accordance with these principles, but also — on the basis
of the right to vote and the right to stand for election determined by the second para-
graph of Article 43 of the Constitution — the election of the members of the National
Council, which is one of the constitutionally defined state authorities with compe-
tences in the legislative procedure.’®* The principle of universal suffrage entails that
the right to vote and the right to stand for election are not restricted by conditions
that are based on an individual’s personal circumstances.!® This principle does not
prohibit the legislature from determining the conditions for candidacies. Such con-
ditions ensure that only such candidates who have at least a minimal chance of being
elected stand for election, the transparency of elections is ensured, presentations of
political programmes and candidates as well as confrontations between the latter are
made possible, and the splitting of votes is prevented.’ Expressing support for a list
of candidates enables the exercise of the voters’ right to vote and, at the same time,
the right of the candidates to stand for election.”®” A political party or other autho-
rised person submitting a list of candidates is obliged to submit a complete (lawful)
list in due time. However, such does not imply that he or she is required to verify
the accuracy of the data contained in the confirmations issued as authentic instru-
ments by the competent national authorities; he or she may justly rely thereon.!®
The principle of the equality of voting rights requires that each voter has the same
number of votes and that these votes have the same value.'® The special voting right
of the members of the Italian and Hungarian national communities, to whom spe-
cial rights are guaranteed by Article 64 of the Constitution,'* entails a double vote
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that is provided by the Constitution as an instance of positive discrimination.!!

The freedom of the press (the first paragraph of Article 39 of the Constitution) is one
of the key institutional conditions for the effectiveness of the democratic process.
The latter depends on fair elections at all levels and on public supervision of all three
branches of power. The freedom to inform the public is required in order for the
public to be able to supervise the authorities, and provides for the effective function-
ing of the political opposition.'* The vital role played by the mass media in supervis-
ing the authorities means that it is crucial that it is permitted to function freely, in-
cluding when monitoring the processes through which people establish state power
(i.e. through elections) or directly exercise such power (i.e. by referendum). Elections
or referenda can only be deemed fair when the true will of the people has been
expressed and when the public has been extensively and comprehensively informed
throughout the process.!® During elections, the freedom of expression must be con-
sidered in light of the right to free elections, therefore it is of particular importance
that in the period preceding elections opinions and information are permitted to
circulate freely. Any restrictions on such are only admissible if this is necessary in
order to ensure that the people are able to freely express their political will.'*

The right to request a legislative referendum is an important constitutional right
that in an established constitutional democracy enables individual issues to not be
definitively decided on by an elected representative body, but that a law that such
body has already adopted be referred to the voters in order to be confirmed or reject-
ed.™ If such right is successfully exercised, the voters decide on the entry into force
of such law in a referendum, thereby exercising power directly by exercising the right
to decide in a referendum.®

5. PROPERTY
The constitutionally guaranteed right to private property as a human right (Article 33
of the Constitution) grants an individual liberty with regard to property. Property is a
basic human right that is closely linked to the protection of personal liberty. Its func-
tion is to enable everyone to shape his or her life freely and responsibly.!*” The legal
order determines what the subject of the private property is and what the protected
entitlements that arise from the property are, taking into account economic and so-
cial relationships. At the same time, the content of property as a legal concept depends
on the functions assigned to it by the legal system. The right to property is composed
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of various entitlements, the content of which must be regulated by the legal order.
Therefore, the substance of the constitutional concept of property is only provided by
statutory regulation.'®® Individuals cannot exercise the entitlements stemming from
their property without any limitations, but must also take into consideration the in-
terests of other members of the community, and the community as a whole. In accor-
dance with the Constitution, the definition of property includes its social, economic,
and environmental functions (the first paragraph of Article 67 of the Constitution).'
The positive obligations of the state determined by the first paragraph of Article
5 of the Constitution also include the obligation to preserve the cultural heritage,
which the Constitution placed on a par with the protection of human rights and
general constitutional principles. The cultural heritage is in particular protected by
Article 73 of the Constitution, which obliges everyone to protect cultural monu-
ments classified as cultural heritage (the first paragraph); in addition to the state,
local communities are also obligated to promote the preservation of the cultural
heritage (the second paragraph). From the mentioned provisions there follows the
obligation of the legislature to regulate the substance and scope of the cultural her-
itage, as well as the manner in which it is protected today, in order to be preserved
for future generations.”™ The measures by which the legislature protects cultural
objects also affect the substance of property enjoyed by the owners of elements of
the cultural heritage.”™ The first paragraph of Article 67 and Article 73 of the Consti-
tution authorise the legislature to define the content of the right to property by law
and to regulate the manner in which it is acquired and enjoyed in order to ensure
its social function — in this case, preserving the cultural heritage.’> Deprivation of
property rights as regards movable objects has no legal basis in Article 69 of the
Constitution;' such is only admissible on the basis of a law under the conditions
determined by the third paragraph of Article 15 (the test of legitimacy) and Article
2 (the test of proportionality) of the Constitution, and may only be carried out in
individual procedures in which respect for private property and compensation for
the deprivation of property rights are guaranteed.'™

6. SOCIAL SECURITY RIGHTS AND THE FREEDOM OF TRADE UNIONS
The core of the right to a pension determined by the first paragraph of Article 50 of
the Constitution, which includes a statutory reservation, is to ensure that individ-
uals, on the basis of paid pension insurance contributions and provided that other
reasonably determined statutory conditions are fulfilled, obtain and enjoy a pension

148 Decision No. U-1-297/08 (dated 7 April 2011), Para. 27 of the reasoning.

149 Decision No. U-I-60/98, Para. 23 of the reasoning.

150 Decision No. U-I-297/08, Para. 28 of the reasoning.

151 Ibidem, Para. 32 of the reasoning.

152 Ibidem, Para. 39 of the reasoning.

153 This Article regulates the expropriation of real estate allowed under condition of providing compensation
and the existence of a public interest.

154 Decision No. U-I-297/08, Para. 46 of the reasoning.



that provides them social security.’® The pension has a dual nature. It is an economic
category, as the rights arising from pension insurance depend mainly on how long
the contributions were being paid and in what amount; in addition, it also includes
elements of solidarity, which are relevant when determining the amount of the pen-
sion, but not for obtaining the right itself. The insurance aspect of this relationship is
essential for obtaining the right.'*

The third paragraph of Article 50 of the Constitution obliges the state to regulate
special protection for victims of war violence in a manner that exceeds the rights
arising from mandatory social insurance. Such special protection can be reflected
in ensuring special rights or a broader scope of rights.’” In order to define the term
civilian victims, it is decisive that these are persons who were subject to violence due
to war events without being actively involved on either side of the armed conflict.!>
The freedom of trade unions determined by Article 76 of the Constitution is a special
form of freedom of association guaranteed by the second paragraph of Article 42 of
the Constitution. It is guaranteed as a human right whose purpose is to enable the as-
sociation of workers directed towards setting standards for workers’ socio-economic
rights, as well as towards the implementation of and raising these standards.' It also
protects the freedom of action of trade unions, one aspect of which is also the right
to collective bargaining based on the free and voluntary conclusion of collective
agreements, and on the autonomy of the parties to the agreement.'® The regulation
of workers’ position by collective agreements mitigates the structurally subordinate
position of workers when concluding employment contracts and, in such manner,
enables the negotiated rights and working conditions to be relatively balanced. It
contributes to securing social justice and social peace, which are embedded in the
principle of a social state determined by Article 2 of the Constitution, and to raising
the level of democracy of social regulation.!®® With regard to the employment rela-
tionships of civil servants, the state acts as the employer. However, the state is, at the
same time, a bearer of authority and is required to protect the public interest. It must
ensure that its competences are exercised effectively, and that the entire public sector
functions effectively. Therefore, it must also ensure that the freedom of collective bar-
gaining, which includes the possibility that a collective agreement is not concluded,
does not seriously threaten the exercise of the aforementioned tasks, which accord-
ingly narrows the aspect of the substance of the autonomy of collective bargaining
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(in particular, with regard to the police, the military, and the civil service).!¢?

7. THE SEPARATION OF POWERS, THE LEGALITY OF THE FUNCTIONING OF THE STATE,
AND LOCAL SELF-GOVERNMENT
The principle of democracy (Article 1 of the Constitution) contains inter alia the
requirement that the most important decisions be adopted by directly elected mem-
bers of the parliament. As a result, the executive branch of power can only operate
legally when working on the substantive basis of and within the framework of laws,
and not on the basis of its own regulations or even on the basis of its own function
within the system of the separation of powers.'®®> The priority of laws plays an im-
portant role in delimiting the competences of the legislative and executive branches
of power in accordance with the principle of the separation of powers (the second
paragraph of Article 3 of the Constitution). The principle of a state governed by the
rule of law (Article 2 of the Constitution) requires that legal relations between the
state and its citizens be regulated by laws. Thereby, the functioning of the executive
power becomes known, transparent, and foreseeable by the citizens, thus increas-
ing their legal certainty. The principle of the protection of human rights (the first
paragraph of Article 5 of the Constitution) requires that, in accordance with the
principles of democracy and a state governed by the rule of law, these may only be
limited by the legislature in the instances and to the extent allowed by the Consti-
tution, and not by the executive power.!** The second paragraph of Article 120 of
the Constitution determines the principle that administrative authorities perform
their work within the constitutional and statutory framework, and in particular in
accordance with the constitutional and statutory basis, which makes the principle
of legality in relation to the functioning of the state administration — due to its
connection with the other mentioned principles — one of the fundamental consti-
tutional principles.’®® Administrative authorities may not issue regulations that do
not have a substantive basis in law, independently determine rights and obligations,
or independently modify or regulate statutory subject matter. However, if the law
provides for a substantive framework for issuing an implementing regulation, they
may issue such even if the law does not determine an express authorisation to this
end by means of an implementing clause.!¢
The fundamental constitutional principles and the constitutional order on the whole
serve to protect individuals’ freedom in relation to the state power. The concept of
power that is limited by law, i.e. power that functions within the framework and on
the basis of the Constitution and respects human rights in particular, is the highest
constitutional and societal value, which must be the starting point of a review of the
constitutional consistency of relations between the bearers of different offices of the
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state power.!” The relation between individual branches of power is a relation of
the constraint and cooperation of equal branches of power such that each functions
within the framework of its own position and its own competences. Their equality
is the starting point of the regulation of the mechanisms of checks and balances
between individual branches of power.'*® The significance of the principle of the sep-
aration of powers in a contemporary state is precisely in the independent role of the
judicial power, whose task is to determine, in individual cases and in a binding man-
ner, what the law is. The force of the judicial power is embodied through its judicial
decisions, which are supported by legal arguments that are also rational and convinc-
ing. Therefore, it is essential that judges are bound only by the Constitution and laws,
and as a result the functioning of the judicial power is of decisive importance for the
implementation of the principles of a state governed by the rule of law.’® The prin-
ciple of the separation of powers establishes mutual dependency between individual
branches of power and ensures that each of them exercises its own functions, with
regard to which the system of checks and balances operates from both the function-
al and organisational points of view. From the organisational point of view of this
principle, it holds true that, as a general rule, office holders in individual branches
of power are not appointed to such positions by the branches themselves, but are
appointed to such positions directly (members of parliament through elections) or
indirectly by the people (representatives from the other two branches of power with
various competences participate in such procedures).!”

Article 149 of the Constitution is a procedural provision that regulates the legal
form and power regarding the adoption of decisions on state borrowings and state
guarantees for loans, which require a special decision by the National Assembly in
the form of a law. The assumed obligations must be determined by law or at least
determinable on the basis thereof. By such a law, the financial burden is actually or
potentially transferred to the future, while at the same time the fundamental power
of the National Assembly to decide on state revenues and expenditures is ensured, as
well as the special disclosure of state borrowings and guarantees in accordance with
the principles of a democratic state and a state governed by the rule of law.!”!

The significance of the constitutional prohibition of the retroactive effect of legal
acts (the first paragraph of Article 155 of the Constitution) is to ensure the essential
element of a state governed by the rule of law, i.e. legal certainty, and consequently
trust in the law. Only a law may establish that certain of its provisions have retro-
active effect if this is required in the public interest and provided that no acquired
rights are infringed thereby (the second paragraph of Article 155 of the Consti-
tution).'” A regulation has retroactive effect when the moment of the beginning
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172 Decision No. U-I-158/11 (dated 28 November 2013), Para. 20 of the reasoning.
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of its application is a moment before its entry into force, or when it starts to be
applicable after its entry into force, but some of its provisions have such effect that
they retroactively interfere with legal situations or legal facts that were final when
the previous legal norm was in force.'”® Retroactive effect can only be justified by
a specific public interest, one that substantiates precisely the retroactive effect of
the regulation without which the pursued aim of the particular regulation could
not be achieved. With regard to the fact that such a public interest substantiates an
exception to the constitutional prohibition of retroactive effect, it must be specifi-
cally established in the legislative procedure.'” Such must be the case in particular
in the field of taxation, not only due to the density and intensity of legal relations
between the state and taxable persons, but also due to the asymmetry of tax law
relationships, which entail an interference by the state with the property sphere of
taxable persons without directly paying any compensation for such, as well as due
to the general sense of justice. In fact, taxable persons must know that the legisla-
tion may change, however, they may legitimately expect that any changes will be
made in such a manner that while making decisions they will be able to take these
changes into consideration, which presupposes that they are informed thereof (the
first paragraph of Article 154 of the Constitution).”

In Slovenia, local self-government is guaranteed (Article 9 of the Constitution). It
follows from the constitutional concept of a municipality that local selfgovernment
is the right of local communities to manage common local affairs. In fact, the estab-
lishment of a municipality is an essential condition for the exercise of local selfgov-
ernment; however, the legislature may determine the conditions and the procedure
for the establishment of a municipality. Therefore, Articles 138 and 139 of the Con-
stitution'”® cannot be interpreted in the sense that they guarantee people the right
to their own municipality, but only the right to exercise local selfgovernment in a
municipality that is established in accordance with the conditions and the procedure
determined by law.'”” When establishing municipalities and changing their territo-
ries, the legislature is bound by the will of the voters expressed in a referendum (the
third paragraph of Article 139 of the Constitution), unless respecting the will of the
voters expressed in a referendum would lead to the establishment of a municipality
that would not be in accordance with the constitutional and statutory provisions on
municipalities, or if it were not possible to respect the will of the voters expressed in
a referendum due to the conflicting results of referenda.'”
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Ibidem, Para. 21 of the reasoning.

Ibidem, Para. 26 of the reasoning.

Ibidem, Para. 27 of the reasoning. In accordance with the first paragraph of Article 154 of the Constitution,
regulations must be published prior to entering into force.

These two Articles regulate the exercise of local selfgovernment and municipalities as self-governing local
communities.

Decision No. U-I-137/10, Para. 10 of the reasoning.

Ibidem, Para. 13 of the reasoning.



8. RESPECT FOR INTERNATIONAL AND EUROPEAN UNION LAw
By reviewing the conformity of laws and other regulations with treaties (the second
indent of the first paragraph of Article 160 of the Constitution), the Constitutional
Court ensures the effectiveness of international law in the state. In accordance with
Article 8 and the second paragraph of Article 153 of the Constitution, laws and other
regulations must comply with principles of international law and with treaties that
are binding on Slovenia. Ensuring respect for international law is an important con-
stitutional value, which safeguards the international credibility of the state.'”
The Constitutional Court is also entrusted with the task of preventing conflicts be-
tween the Constitution and treaties containing provisions that are inconsistent with
the Constitution, which can occur in two different situations. The first situation con-
cerns the provisions of treaties on human rights, with regard to which the Constitu-
tion itself introduced, in the fifth paragraph of Article 15, a special mechanism for
resolving such conflicts. In accordance with this provision, the Constitution must
give way to the provisions of treaties that guarantee a higher level of protection of a
particular human right.'® The provisions of such treaties are often also used as an in-
terpretative tool when interpreting constitutional provisions.!® In such framework,
the provisions of the ECHR hold a special place as a result of the functioning of the
ECtHR, which defines the substance of the Convention rights. The Constitutional
Court must observe the case law of the ECtHR irrespective of whether it was adopted
in a case in which Slovenia participated in the proceedings before the ECtHR.®
The second situation concerns the fact that the Constitutional Court prevents con-
flicts between the Constitution and international law by exercising a special power
(the preliminary, a priori constitutional review of treaties; the second paragraph of
Article 160 of the Constitution). Its purpose is to prevent, upon the ratification of
a treaty, the state from assuming an obligation that would be inconsistent with the
Constitution or that, after ratification, it would be forced to bring the obligation
arising from international law in line with the Constitution.’®® The Constitution
namely does not recognise the primacy of international law. An obligation arising
from international law would be contrary to the Constitution if, upon its transpo-
sition into the domestic legal order, it created self-executing unconstitutional legal
norms or obliged the state to adopt an internal legal act that would be contrary to
the Constitution.’®* An opinion on the constitutionality of a treaty has the same
legal effect as a decision of the Constitutional Court. It binds the National Assembly
when ratifying a treaty, and it is also binding on all the other authorities of the state
in the domestic legal order.'®

179 Decision No. U-1I-1/12, U-I11-2/12, Paras. 46 and 53 of the reasoning.
180 Cf,e.g., Decision No. Up-555/03.

181 See, e.g. U-1-218/07 (dated 26 March 2009).

182 Decision No. U-1-65/05, Para. 12 of the reasoning.

183 Opinion No. Rm-1/02, Para. 8 of the reasoning.

184 Ibidem.

185 Ibidem, Para. 53 of the reasoning.
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In the Slovene national constitutional order, the Treaty of Lisbon, by which Slovenia
transferred to the European Union the exercise of some of its sovereign rights in con-
formity with Article 3a of the Constitution, has the status of a {regular] treaty. Such
entails that the Constitutional Court has the jurisdiction, as determined by the second
indent of the first paragraph of Article 160 of the Constitution, to decide on the con-
formity of laws with the Treaty of Lisbon.'®¢ In accordance with the third paragraph of
Article 3a of the Constitution, all authorities of the state, including the Constitutional
Court, must take into account, in the exercise of their competences, the primary and
secondary legislation of the European Union and the case law of the Court of Justice
of the European Union. Due to the mentioned constitutional provision, the funda-
mental principles that define the relationship between national law and European
Union law (the principles of primacy, direct applicability, and the direct effect of Eu-
ropean Union law, the principle of sincere cooperation, the principle of conferral of
competences, and the principle of proportionality) are at the same time also constitu-
tional principles that have the same binding effect as the Constitution.'®’

THE LEGAL EFFECTS OF THE CASE LAW OF THE CONSTITUTIONAL COURT

The third paragraph of Article 161 of the Constitution determines that the legal con-
sequences of Constitutional Court decisions are regulated by law, whereas the third
paragraph of Article 1 of the Constitutional Court Act determines that the decisions
of the Constitutional Court are binding. The binding nature of the decisions of the
Constitutional Court follows already from fundamental constitutional principles —
i.e. the principle of a state governed by the rule of law (Article 2 of the Constitution)
and the principle of the separation of powers (the second paragraph of Article 3 of
the Constitution) — and would apply even if the Constitutional Court Act did not
contain such a provision.'® The binding effect of the decisions of the Constitutional
Court does not have an unambiguous meaning. In particular, the question arises as
to the binding force of interpretations of the Constitution by which the Constitution-
al Court reasons its decisions, i.e. how strong the ratio decidendi is, and who is bound
by the positions stated by the Constitutional Court in the reasoning of its decisions.
The Constitutional Court emphasised that when reviewing the constitutionality of
regulations the operative provisions and reasoning of its decisions form a whole,
therefore also the positions and reasons contained in the reasoning of a decision are
binding, even if the Constitutional Court merely establishes in a declaratory deci-
sion that a regulation is inconsistent with the Constitution.'® For a judge who must
decide in judicial proceedings by observing a decision of the Constitutional Court, a
declaratory decision' entails a duty to interpret the law in a constitutionally consis-
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Decision No. U-I-17/11 (dated 18 October 2012), Para. 7 of the reasoning.

Decision No. U-1-146/12 (dated 14 November 2013), Paras. 32 and 33 of the reasoning.

Decision No. U-1-248/08 (dated 11 November 2009), Para. 12 of the reasoning.
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The Constitutional Court adopts such a decision if there is an unconstitutional legal gap where the law fails

to regulate a certain issue that, in accordance with the Constitution, it should regulate, or regulates it in such



tent manner, which follows already from Article 125 of the Constitution.’! A judge
may still apply a provision whose unconstitutionality was established and was not
abrogated, however, such application must not be contrary to the reasons that led the
Constitutional Court to establish its inconsistency with the Constitution.!*?
Decisions of the Constitutional Court by which statutes are either abrogated or the
inconsistency thereof established must also be observed after a judicial decision
becomes final if extraordinary legal remedy proceedings or proceedings to decide
upon a constitutional complaint have been initiated against such judicial decision.'?
Thereby, the effectiveness of extraordinary legal remedies is ensured, which also ap-
plies in the event a declaratory decision has been adopted — in such context, the issue
is not whether certain conduct was legal when it was performed, but whether it was
in conformity with the Constitution.”® If the Constitutional Court also determines
the so-called manner of implementation of a decision, by which it temporarily, until
the legislature responds thereto, legally regulates the individual question that was the
subject of review, the addressees of the legal norms at issue must act in accordance
with such manner of implementation until the legislature regulates that question in
an equal or different manner."* This also holds for state authorities. Namely, in states
governed by the rule of law, the decisions of constitutional courts are complied with,
regardless of whether legal experts express doubts regarding such. State authorities
are bound by the decisions of the Constitutional Court and cannot be absolved of
this duty to comply by any concerns expressed by experts, even if these are justified.!*
However, in pending proceedings on extraordinary legal remedies, it must be taken
into consideration that the manner of implementation determined by a decision
of the Constitutional Court has the same legal power as a statute, and consequent-
ly its implementation and interpretation are subject to the established methods of
interpretation of statutes.’”” Hence, failure to observe the determined manner of im-
plementation during judicial decision-making can primarily entail a violation of a
statute, but it may also reach the level of a violation of the Constitution; the reasons
the unconstitutionality was established must, namely, be meticulously taken into
consideration. Courts must observe the manner of the implementation of the rele-
vant decision if deciding otherwise would constitute a violation of human rights.!?
The Constitution and the decisions of the Constitutional Court are not binding
only on the legislature, but also on citizens when they exercise power directly by
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a manner (legal drafting) that abrogation is not possible.

In accordance with this provision, judges are bound by the Constitution and laws when deciding in judicial
proceedings.

Decision No. Up-624/11, Para. 10 of the reasoning.

Ibidem, Para. 12 of the reasoning.

Ibidem, Para. 13 of the reasoning.

Ibidem, Para. 14 of the reasoning.
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Ibidem, Para. 16 of the reasoning.
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10.

deciding on a particular law in a referendum.' In a legislative referendum it is
inadmissible to decide whether to respect a decision of the Constitutional Court,
because such would constitute a referendum on the authority of the Constitutional
Court and on whether certain issues should even be regulated in a manner consis-
tent with the Constitution.®

THE SIGNIFICANCE OF THE CONSTITUTIONAL CASE LAW

The decisions of the Constitutional Court gathered in this collection represent only
a narrow selection of the most important decisions, therefore they do not represent
the whole picture of the hitherto constitutional case law. In fact, the latter is much
broader. This is reflected in the twenty volumes of the Collected Decisions and Orders
of the Constitutional Court of the Republic of Slovenia, in which the case law is (also) pub-
lished. Due to the large number of decisions, it progressively became necessary to set
limits regarding the publication thereof; in 2009, only a narrow selection of the most
important decisions was published in a single volume, while more recently a volume
containing a narrow selection of the most important decisions is published every
two years. Nonetheless, it can be stated that the present selection is a sufficiently
representative sample on the basis of which the content of important constitutional
provisions as seen and interpreted by the Constitutional Court is presented, often
also by referring to international law and the case law of the international courts that
interpret it. The provisions of the Constitution, whose content is presented in the
present volume after 25 years of constitutional case law, confirm that a free individ-
ual, his or her dignity, and the human rights that he or she as a human is inherently
entitled to in accordance with the Constitution are established as the fundamental
starting point of the constitutional order. The Constitutional Court cannot overlook
these human rights even when interpreting the principles that guide the constitu-
tionally defined relationships between the authorities of state power, such as the
principle of the separation of powers, with regard to which the Constitutional Court
has repeatedly emphasised that respect therefor is intended to ensure exercise of the
freedom of a person and his or her human rights. In addition, a number of general
principles are inherently connected with the protection of human rights, starting
with the generally required protection thereof (the first paragraph of Article 5 of
the Constitution), followed by the principle of proportionality applied as one of the
principles of a state governed by the rule of law (Article 2 of the Constitution) or as a
criterion for reviewing the admissibility of the limitation of human rights (the third
paragraph of Article 15 of the Constitution). Some general constitutional principles
can be implemented in an important manner when applied through the protection
and exercise of individual rights; for instance, the principle of a social state (Article
2 of the Constitution) is implemented through the rights to social security (the first
paragraph of Article 50 of the Constitution).

199 Decision No. U-11-1/10 (dated 10 June 2010), Para. 19 of the reasoning.

200 Ibidem, Para. 45 of the reasoning.



The Slovene Constitution is a modern constitution and as such contains an extensive
catalogue of human rights, divided into two chapters, i.e. a chapter on human rights
and a chapter on economic and social relations. However, this catalogue does not
constitute a closed list, as on the basis of the provision of the fifth paragraph of Arti-
cle 15 of the Constitution it can conceptually and interpretatively encompass human
rights not expressly regulated therein, but in the treaties that the state has ratified,
as well as those human rights regarding which such treaties ensure a higher degree
of protection than the Constitution. In its constitutional case law the Constitutional
Court expressly uses such human rights as the major premise, while occasionally
also interpreting the constitutional provisions by additionally “assigning” them the
substance of a right regulated exclusively by a treaty (e.g. the right to hear an incrim-
inating witness forms an integral part of the right to a defence determined by Article
29 of the Constitution, even though the wording of that provision does not mention
such right expressly). There are a number of treaties on human rights; nevertheless,
the ECHR has the central place among them due to the fact that an international
court has been established on its basis and that the contracting states have agreed that
their citizens may bring proceedings against them before that court on account of
alleged violations of human rights. On the basis of the Treaty of Lisbon, the Charter
of Fundamental Rights of the European Union, with its relatively extensive cata-
logue of human rights, which Member States are to apply only when implementing
European Union law, also entered the ranks of such treaties. This development may
bring about specific difficulties regarding the protection of human rights when a
court is involved in their protection in a manner such as applied by the Luxembourg
Court.? A more extensive catalogue of human rights does not inherently entail a
higher degree of protection of these rights.

Above all, any catalogue of human rights would remain merely ink on paper if its
effectiveness were not ensured, which requires the enactment of human rights and
their judicial protection on a daily basis in order for violations to be prevented. This
is precisely the point where we can recognise that, by its decisions during these 25
years, the Constitutional Court has taken exceptionally important steps on the path
from a state in which human rights were grossly violated (as stated in the Preamble
to the Basic Constitutional Charter) towards a state in which human rights are not
only empty words but have become real and effective for each individual person.
It is not surprising that these steps have been made both in the framework of the
review of the constitutionality of regulations as well as when deciding on constitu-
tional complaints, as violations of human rights can occur either when a statutory
regulation itself is unconstitutional or if a court gives it an unconstitutional mean-
ing. It took many years for the courts to embrace the necessity of a constitutionally
consistent interpretation of laws, which also entails the protection of human rights
already at the first instance of judicial proceedings (or even before administrative
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authorities where these are the first bodies to decide on rights, obligations, or legal
benefits). Only in recent years have the courts become important interlocutors of
the Constitutional Court by filing requests for a review of the constitutionality of
individual laws they must apply in proceedings. It is obvious that time was needed
for that to happen and that such shifts do not occur over night, because they require
a qualitatively different perspective on judicial proceedings.

The question is, however, whether such a qualitative leap has already been made
also by the public. It certainly has been made to a certain extent among the pro-
fessional public, but not by the general public, which is bombarded by media that
exaggerate with their sensationalist style and are not very interested in serious top-
ics. Unfortunately, constitutional case law is (much) too often seen by the general
public as comprising decisions that benefit a particular person, or even a political
party or viewpoint, instead of there being a discussion about what a certain deci-
sion means from the standpoint of the content of a human right or the level of its
protection as interpreted by the Constitutional Court. Is legal language really too
difficult to comprehend? Have we, the judges of the Constitutional Court, done
enough to ensure that our decisions are universally understood? Perhaps we have
not, perhaps we will have to do more and thus contribute to improving the general
and legal culture of public discourse.

Finally, there is another important issue that should be emphasised. While aware-
ness of the human rights that people are entitled to has been progressively raised,
it remains overlooked too often that human rights are mostly not absolute, that
they are limited by the human rights of others. The Constitutional Court has often
emphasised that some of these limitations are, due to the nature of the matter, an
integral part of rights themselves. The Constitutional Court’s emphasis that the gen-
eral right to act freely allows one to do everything that is not prohibited, therefore,
applies in particular to the relation of individuals towards the state. The state may
interfere with an individual’s freedom to act only when there is an express statutory
basis for such. However, that does not entail that the freedom to act of an individual
is unlimited. The Constitution sets boundaries at almost every step. Therefore, the
requirement that they be exercised responsibly and with the awareness that we wish
and must live in harmony with other people, whom we are obliged to show the same
respect as we expect to receive therefrom, always goes hand in hand with human
rights. Therefore, it is more than self-evident that a person’s freedom extends only to
where the freedom of another person begins.

Dr Jadranka Sovdat
Vice President
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Human Dignity, Human Rights,

and Fundamental Freedoms






Decision No. U-I-109/10, dated 26 September 2011

DECISION

At a session held on 26 September 2011 in proceedings to review constitutionality
and legality initiated upon the petition of Lidija Drobnic, Ljubljana, and others, re-
presented by Radovan Cerjak, lawyer in Ljubljana, the Constitutional Court

decided as follows:

Article 2 of the Ordinance on Determining and Changing the Names and Course
of the Roads and Streets in the Territory of Ljubljana Municipality (Official Gazet
te RS, No. 44/09) is annulled.

Reasoning

A

. The petitioners challenge Article 2 of the Ordinance on Determining and Changing
the Names and Course of the Roads and Streets in the Territory of Ljubljana
Municipality (hereinafter referred to as: the Ordinance), which regulates the name
and course of Titova cesta [hereinafter referred to as: Tito Street] in the territory
of Ljubljana Municipality. Petitioner Jernej Vrtovec substantiates his legal interest
by alleging that he lived under the communist regime in which human rights and
fundamental freedoms were systematically violated. Naming the street after Josip
Broz Tito therefore allegedly interferes with his right to personal dignity. Petitioner
Lidija Drobni¢ substantiates her legal interest by alleging that in 1949 and 1950
she was arrested as an opponent of the communist regime and on that account the
competent authority recognized her status as a former political prisoner by a decision
in 2000. As a victim of the former totalitarian regime, the petitioner feels that she
has been punished once again due to the naming of a street after Josip Broz Tito.
Petitioners Franci Slak and Ignac Polajnar are councillors in the Municipal Council
of Ljubljana Municipality. They are convinced that Article 2 of the Ordinance is
unconstitutional, and substantiate their legal interest to challenge such by the fact
that as councillors they must act in accordance with the Constitution.

-1-109/10
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2. The petitioners substantiate the unconstitutionality of the challenged provision of

the Ordinance by stating the same reasons. They allege that naming the street after
Josip Broz Tito, who, in their opinion, personifies the former communist regime in
the Socialist Federal Republic of Yugoslavia (hereinafter referred to as: the SFRY),
entails a violation of the right to personal dignity determined in Article 34 of the
Constitution of the victims of this regime as well as others who lived under this
regime. Article 2 of the Ordinance, in their opinion, also violates Article 63 of the
Constitution, which prohibits incitement to discrimination and intolerance and
prohibits incitement to violence and war. This provision of the Constitution allegedly
protects constitutionally guaranteed categories of equality, human dignity, and a
democratic state governed by the rule of law. These values are allegedly the complete
opposite of the values fostered in totalitarian regimes, which the communist regime
in the former SFRY also was. The President of the SFRY and the leader of Yugoslav
communists, Josip Broz Tito, allegedly personally controlled the communist regime
and dictated its development. The petitioners are convinced that Josip Broz Tito was,
regardless of certain positive elements, historically a negative person, a non-democrat,
and a dictator. For him, human rights and fundamental freedoms were only empty
words on paper. In the consciousness of many residents of Slovenia, he allegedly still
today arouses fear and dark memories with regard to the people executed during
the communist regime. In the opinion of the petitioners, naming the street after
him therefore entails a particular kind of incitement to hatred and violence. The
petitioners compare naming the street after Josip Broz Tito to naming a street after
Adolf Hitler, Benito Mussolini, or Joseph Vissarionovich Stalin. Every such naming
can violate the personal dignity of individuals and incite discrimination, intolerance,
and violence. The challenged Ordinance allegedly once again humiliated people who
during the communist regime were unjustifiably forced to the margins of society
due to their political convictions and commitment to democracy and human rights.
With reference to such, the petitioners draw attention to the Basic Constitutional
Charter on the Sovereignty and Independence of the Republic of Slovenia (Official
Gazette RS, No. 1/91 - hereinafter referred to as: the BCC), the Preamble to which
states, inter alia, that the SFRY did not function as a state governed by law and that
within it human rights were grossly violated. In addition, they draw attention to
the European Parliament resolution of 2 April 2009 on European conscience and
totalitarianism (OJ C 137 E, 27 May 2010, p. 25), in which the European Parliament
condemned all crimes against humanity and the massive human rights violations
committed by all totalitarian and authoritarian regimes.

The opposing party — Ljubljana Municipality, represented by mayor Zoran Jankovi¢
—1in the response to the petition alleges that the petitioners did not demonstrate legal
interest for the initiation of the procedure for the review of the constitutionality
and legality of the Ordinance. Only individuals to whom Article 3 of the Act on
Designating Areas and Naming and Marking Settlements, Streets, and Buildings
(Official Gazette RS, No. 25/08 — hereinafter referred to as: the ADANMSSB) refers
allegedly have legal interest therefor. Ljubljana Municipality opposes the allegations



that the challenged Ordinance is inconsistent with Articles 34 and 63 of the
Constitution. It alleges that the disputed street was named after a historical figure
who made an important mark on the period during World War II and the decades
following the War. Josip Broz Tito was allegedly an important historical figure for
Slovenes, as he was commander-in-chief of the Partisan army, which in 1945 liberated
the territory of present-day Slovenia from fascist occupation. Testifying to his great
historical role are also numerous medals and awards which Josip Broz Tito received
from other countries as well as the fact that many cities around the world have streets
or squares named after him. The opposing party adds that discussions on naming
streets can be a matter of democratic dialogue, however, the final decision regarding
such is the democratic right of the majority in the municipal council.

B-1
The challenged Article 2 of the Ordinance is a regulation (i.e. a general legal act), which,
in accordance with the ADANMSSB, determines that in Ljubljana a part of the existing
Stajerska cesta [Stajerska Street] and a part of a newly planned street be named Tito Street
and that its course be determined!. For the concretisation of this provision, thus for the
naming of the determined road section Tito Street to take effect, the ADANMSSB and
the Ordinance do not envisage the issuance of any further administrative decisions or
other individual acts which would be necessary for its implementation. The naming of
streets and roads by an ordinance of the local community takes direct effect, and thus
not only in relation to state and other authorities which must respect such new fact ex
officio (e.g. in various public records and registers), but also in relation to individuals
and other legal subjects in their daily life and business activities. Naming public spaces
does not only concern the residents of these areas, but such also has legal effect with

The challenged provision of the Ordinance reads as follows:

“In the territory of Ljubljana Municipality, in the settlement of Ljubljana:
the name of the following street is hereby changed thusly:
A part of Stajerska cesta [Stajerska Street] in the part of the northern artery from the roundabout at the
northern ring road at Tomadcevo to the intersection with Zasavska cesta { Zasavska Street] and Dunajska
cesta [Dunajska Street] is renamed Tito Street.
the following street is hereby newly named thusly:
A part of the planned “new Tomacevska cesta [Tomacevo Street]” from the roundabout at Ple¢nikove
Zale to the intersection with Kranjéeva ulica [Kranj¢eva Street] and in the extension of the newly
planned northern artery to the north and northeast to the roundabout at the northern ring road at
Tomacevo is hereby named Tito Street.
the course of the following street is determined and changed thusly:
The newly named Tito Street runs from the roundabout at Ple¢nikove Zale to the north and northeast
along the route of the newly planned northern artery towards and over the Tomacevo roundabout to
the intersection with Zasavska cesta [ Zasavska Street] and Dunajska cesta [Dunajska Street].
The course of Stajerska cesta [Stajerska Street] is changed so that it runs from the intersection of Zasavs-
ka cesta [Zasavska Street] and Dunajska cesta [Dunajska Street] to the municipal border with Trzin

Municipality”
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regard to everyone who encounters or apprehends such name. Such naming has an
emphasized symbolic significance that also concerns everyone. Naming such road
section Tito Street thus has erga omnes effects, which arise directly on the basis of
the Ordinance on the day of its implementation. 2 Furthermore, in the case at issue
questions are raised which refer to human dignity as the fundamental value and legal
starting point of Slovene democracy. These concern the most elementary questions
regarding the relation of the state or authorities towards individuals, regarding the
position and significance of human beings and humanity in the state, and regarding
the fundamental purpose of a free and democratic state in general. In the case at
issue, the petitioner Lidija Drobni¢ undoubtedly demonstrated legal interest; she was
recognized the status of former political prisoner by the decision of the Government
Commission for the Implementation of the Redressing of Injustices Act of 17 October
2000, which was issued on the basis of the Redressing of Injustices Act (Official Gazette
RS, No. 59/96). The Constitutional Court therefore did not have to decide whether
other petitioners demonstrated legal interest.

The Constitutional Court accepted the petition for consideration and, in consideration
of the fact that the requirements laid down in the fourth paragraph of Article 26 of the
Constitutional Court Act (Official Gazette RS, No. 64/07 — official consolidated text —
hereinafter referred to as: the CCA) are fulfilled, proceeded to decide on the merits.

B-1I
Respect for human dignity (German: Menschenwiirde) is the legal-ethical foundation
of contemporary states based on the concept of constitutional democracy, i.e. on the
presumption that authority must be restricted by certain fundamental rights and
freedoms humans are entitled to due to their inherent worth. The awareness that
human dignity is the highest ethical value and that respect for human dignity must
be a criterion of and limitation on the functioning of state authority, has gradually
been strengthening throughout the centuries.> Human dignity was first recognised
at the constitutional level as a universal value inherent to all individuals at the end
of the 18 century following the adoption of the key constitutional documents in
the period of the constituting of the independent United States of America and of

With reference to such, it is not relevant that the ADANMSSB and the Ordinance envisage certain sub-
stantive acts after the naming is implemented — the Surveying and Mapping Authority of the Republic of
Slovenia must register the change in the register of spatial units, the street must be marked by a street sign
indicating the name of the street, while buildings along the street must be assigned house numbers (Sections
VI and VII of the ADANMSSB, Article 5 of the Ordinance). The direct effect of the ordinance by which a
street is renamed or newly named is also not influenced by the fact that the natural persons who reside on the
street or legal entities which have their registered office thereon must consequently in relevant proceedings
change or in some other manner adapt their personal documents or documents used in business operations.
Among the pivotal historical documents, certain key English documents must be mentioned, i.e. the Magna
Carta (The Great Charter) of 1215, the Habeas Corpus Act of 1679, and the Bill of Rights of 1689. The begin-
nings of the modern structure of human rights can be traced back to the Age of Enlightenment, to the legal-

philosophical thought of numerous authors of the 17" and 18™ centuries.



the French Revolution.? Following a certain standstill in the development of human
rights in Continental Europe in the 19" and at the beginning of the 20" century,
after World War II the principle of respect for human dignity developed as a special
universal principle, first in some of the most important international documents,
and later as the fundamental constitutional principle in the constitutions of new
democracies, which, by codifying human rights, placed the individual at the centre
of the constitutional order.” The Preamble to the Charter of the United Nations of
1945, for instance, stresses that it was adopted by the people of the United Nations,
who were determined to reaffirm “faith in fundamental human rights, in the dignity
and worth of the human person”. This was followed by the Universal Declaration of
Human Rights of 1948, the Preamble to which opens by stressing that “recognition
of the inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world”, while
the normative part already in Article 1 determines that “all human beings are born
free and equal in dignity and rights”. Furthermore, the International Covenant on
Civil and Political Rights of 1966 (which entered into force on 23 March 1976) in its
Preamble emphasises that “recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world” and that the rights determined in this Covenant
“derive from the inherent dignity of the human person”. The European Convention
on Human Rights (hereinafter referred to as: the ECHR) does not explicitly mention
human dignity, however, the contracting parties in the Preamble expressed “their
profound belief in those fundamental freedoms which are the foundation of
justice and peace in the world” and looked for the inspiration for the adoption of
the Convention in “a common heritage of political traditions, ideals, freedom and
the rule of law”. In alliance with such spirit of commitment to human rights, also
the European Court of Human Rights in its judgments clearly upheld that the very
essence of the ECHR is respect for human dignity.® Also the Charter of Fundamental

The Virginia Declaration of Rights of 1776 can be deemed to contain the first definition of universal human
rights in positive constitutional law. It was followed by the Declaration of Independence of the USA of 1776,
the Constitution of the USA of 1787 — the Bill of Rights to the Constitution was adopted the same year, and
the French Declaration of the Rights of Man and of Citizen of 1789. For more on the historical development
of fundamental rights, see: L. Pitamic, DrZava [ The State], Cankarjeva zaloZba, Ljubljana 1996, pp. 188 — 207,
and V. Simi¢, Temeljne pravice kot pravnocivilizacijska dedis¢ina [Fundamental Rights as the Heritage of the Law
and Civilisation], in: M. Pavénik, A. Polajnar-Pav¢nik, D. Wedam-Luki¢ (Editor), Temeljne pravice [Fundamen-
tal Rights], Cankarjeva zalozba, Ljubljana 1997, pp. 21 - 51.

Jens Meyer-Ladewig (Menschenwiirde und Europdische Menschenrechtskonvention, Neue Juristische Wochen-
schrift, Year 57, No. 14 (2004), p. 982), stated that in the case of the Federal Republic of Germany, human
dignity was “a symbolic formula of the new democracy”. Article 1 of the German Federal Constitution (i.e.
Grundgesetz — the Basic Law) namely determines that human dignity is inviolable and that it is the duty of all
state authorities to respect and protect it.

See, for instance, paragraph 65 of the reasoning in Pretty v. The United Kingdom (judgment dated 29 July 2002).
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Rights of the European Union, which became binding law for the European Union’
by the entry into force of the Treaty of Lisbon, in its Preamble states that “conscious
of its spiritual and moral heritage, the Union is founded on the indivisible, universal
values of human dignity, freedom, equality and solidarity; it is based on the principles
of democracy and the rule of law. It places the individual at the heart of its activities,
by establishing the citizenship of the Union and by creating an area of freedom,
security and justice” The Charter protects human dignity also as a special human
right, as already in Article 1 it determines that human dignity is inviolable and must
be respected and protected.

Human dignity is also at the centre of the constitutional order of the Republic of
Slovenia. Its ethical and constitutional significance already proceeds from the BCC,
which is not only the constitutional foundation of Slovene statehood, as also certain
principles that demonstrate the fundamental legal and constitutional quality of
the new independent and sovereign state are outlined therein. In its Preamble the
BCC first proclaimed the fact that the SFRY did not function as a state governed by
law and that within it human rights were grossly violated, while Section III, as the
antipode to the above-mentioned, emphasized that the Republic of Slovenia would
guarantee the protection of human rights and fundamental freedoms to all persons
in the territory of the Republic of Slovenia irrespective of their national origin,
without any discrimination whatsoever, in accordance with the Constitution of the
Republic of Slovenia and the treaties in force. This new constitutional quality of the
new state is even more clearly demonstrated in the Declaration of Independence
(Official Gazette RS, No. 1/91), which was adopted together with the BCC (on 25 June
1991), and in which the former Assembly of the Republic of Slovenia emphasized the
commitment of Slovenia to respect human rights and fundamental freedoms and its
orientation towards joining international organisations which are based on respect
for human dignity and which in their acts determine the fundamental international
standards of human rights protection. Thus, by adopting these independence
documents not only the fundamental the fundamental relationship entailing state
sovereignty between the Republic of Slovenia and the SFRY was severed, but there
was also a fracture with the fundamental value concept of the constitutional order.
Differently than the former SFRY, the Republic of Slovenia is a state governed by
the rule of law whose constitutional order proceeds from the principle of respect
for human rights and fundamental freedoms already on the basis of the basic
constitutional documents. From the BCC, the Preamble to the Constitution, and
numerous constitutional decisions there proceeds the fact that human dignity is
the fundamental value which permeates the entire legal order and therefore it also
has an objective significance in the functioning of authority not only in individual

The Treaty of Lisbon refers to the Charter of Fundamental Rights of the European Union in the first para-
graph of Article 6 of the Treaty on European Union, the first sentence of which reads as follows: “The Union
recognizes the rights, freedoms and principles set out in the Charter of Fundamental Rights of the European
Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same legal

value as the Treaties.”
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proceedings but also when adopting regulations. In its substance, human dignity
entails the presumption that every human being has equal and absolute inner worth
because he or she is a human being. Respect for human dignity therefore entails the
protection of the inherent worth of the individual against unjustified interferences
by and the requirements of the state and society.

As the fundamental value, human dignity has a normative expression in numerous
provisions of the Constitution; it is especially concretized through provisions which
ensure individual human rights and fundamental freedoms; they are intended
precisely for the protection of different aspects of human dignity.* Among them,
those that are especially strongly connected with the individual as a person with
absolute inherent worth can be pointed out: the prohibition of discrimination
(the first paragraph of Article 14), the inviolability of human life (Article 17), the
prohibition of torture (Article 18), the protection of personal liberty (Article 19),
the protection of human personality and dignity in legal proceedings (Article 21),
the legal guarantees in criminal proceedings (Article 29), the right to personal
dignity and safety (Article 34), freedom of expression (Article 39), and freedom of
conscience (Article 41).°

As a special constitutional principle, the principle of respect for human dignity
is directly substantiated in Article 1 of the Constitution, which determines that
Slovenia is a democratic republic. The principle of democracy (with which also
other constitutional principles are most tightly connected, such as the principle of
a state governed by the rule of law determined in Article 2 of the Constitution and
the principle of the separation of powers determined in the second sentence of the
second paragraph of Article 3 of the Constitution') in its substance and significance
exceeds the definition of the state order as merely a formal democracy in which
laws and other regulations are adopted in accordance with the rule of the majority.
On the contrary, the principle of democracy substantively defines the Republic of
Slovenia as a constitutional democracy, thus as a state in which the acts of authorities
are legally limited by constitutional principles and human rights and fundamental

10

This is precisely the reason why in constitutional theory human dignity is defined as the origin of human
rights and as a precondition for respect for other human rights. See, for instance, L. Sturm in: L. Sturm
(Editor), Komentar Ustave Republike Slovenije [Commentary on the Constitution of the Republic of Slovenia],
Fakulteta za podiplomske drzavne in evropske studije, Ljubljana 2002, p. 362.

The constitutional significance of human dignity is clearly evident also from Article 3a of the Constitu-
tion, which determines that the exercise of part of the sovereign rights can be transferred only to interna-
tional organisations which are based on respect for human rights and fundamental freedoms, democracy,
and the principles of the rule of law (the same applies for the state entering into a defensive alliance). The
ratification of the Treaty of Lisbon and Slovenia’s support for the Charter of Fundamental Rights of the
European Union to become binding EU law thus also emphasised the commitment of the Republic of
Slovenia to respect human dignity.

As regards the principle of the separation of powers, in Decision No. U-I-158/94, dated 9 March 1995 (Official
Gazette RS, No. 18/95 and OdIUS 1V, 20), the Constitutional Court stressed that its role is, inter alia, to protect

and ensure the freedom of individuals.
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freedoms, precisely because individuals and their dignity are at the centre of its
existence and functioning. In a constitutional democracy the individual is a subject
and not an object of the functioning of the authorities, while his or her (self)
realization as a human being is the fundamental purpose of the democratic order.
Only such state order is truly democratic in which respect for human dignity is the
principle guideline for the functioning of the state. In a substantive democracy based
on respect for human dignity of every person it therefore cannot be said, as was
erroneously stated by the opposing party, that adopting regulations in representative
bodies at the state or local level entails the exercise of “a democratic right of the
majority” of the elected members of the representative body. The principle of
democracy determined in Article 1 of the Constitution in fact envisages free and
periodic elections to representative bodies, thereby, however, it does not grant rights
to the elected majority, but imposes a duty on all authorities — first of all on those
that issue general legal acts — to respect the boundaries which proceed from the
constitutional order, whose central principle is precisely the principle of respect for
human dignity, when exercising their constitutional and statutory powers.
Regardless of the above-described constitutional regulation, a firm and complete a
priori definition of human dignity is not possible, as, in addition to constitutional
and international standards, the notion is filled with historical and ethical substance
that has been developing and expanding over time. The substantive openness of this
principle (as well as individual human rights and freedoms) therefore entails that
individual aspects of human dignity are realised in individual legal proceedings,
whereby the courts and the Constitutional Court play a key role in determining
the possible violations thereof. The boundaries of the admissible conduct of state
authorities are developed through the decisions of the courts and the Constitutional
Court, which take into consideration the specific circumstances of individual cases. In
such manner an abstract but fundamental constitutional value becomes living law.
In the case at issue, the question is raised whether Article 2 of the Ordinance which
reintroduced a Tito Street in Ljubljana® is inconsistent with the principle of respect
for human dignity. With reference to such, the Constitutional Court stresses that
the objective of these proceedings is not a review of the personality and individual
actions of Josip Broz Tito, nor a historical review of facts and circumstances. The
Constitutional Court is a guardian of the Constitution and consequently a guardian
of the values on which the Constitution is based. Its task is to establish constitutionally
important circumstances taking into consideration the constitutional order in force
and on such basis decide on the constitutionality of the challenged regulation.

In the case at issue, a symbolic dimension of Article 2 of the Ordinance is
constitutionally relevant. When reviewing the constitutionality of regulations of

11

On 8 October 1991, the former Assembly of the City of Ljubljana renamed sections of Tito Street as Dunajska
cesta {Dunajska Street], Stajerska cesta {Stajerska Street], and Slovenska cesta [Slovenska Street] (Articles
2 and 3 of the Ordinance on Determining, Changing, and Terminating Names or Courses of Streets and
Squares in the Territory of the City of Ljubljana, Official Gazette RS, No. 21/91).
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local communities by which streets, roads, squares, parks, or other public spaces are
named, namely not only the practical (i.e. informative) purposes of such naming can
be taken into consideration (e.g. to enable easier orientation, greater transparency
and accessibility of data in public records and registers, and demonstrating residence
or place of business). When naming public spaces the public interest is indeed in
the foreground, so that easier everyday functioning in personal and public life is
ensured. However, it cannot be overlooked that such naming also bears clearly
evident symbolic significance and therefore demonstrates the manner of symbolic
conduct of the public authority concerned. Naming public spaces always emphasises
the significance of important historical events or historical figures,'? and consequently
inevitably emphasises or exposes social values that mark such events or figures. Due
to the fact that naming public spaces is an official act, this entails that the authority
gives such values recognition, supports them, or identifies with them.'*> Naming
public spaces after certain individuals thus undoubtedly expresses public recognition
of their work, achievements, or the values that they encouraged. Due to its symbolic
expressive power, such naming can also contribute to spreading and strengthening
certain opinions, ideas, and values.

It can be stated that a regulation or other act of the authorities which has symbolic
significance is unconstitutional in cases in which such symbol, through the power
of the authority, expresses values which are incompatible with fundamental
constitutional values, such as human dignity, freedom, democracy, and the rule of
law. Official acts of state and municipal authorities which have a symbolic significance
can namely not be considered to be equivalent to a situation in which individuals or
groups express different opinions and convictions; their right to express opinions and
standpoints that can even be contrary to the fundamental constitutional values is
within the framework of a free and pluralistic society supported in the constitutional
provisions on freedom of conscience and freedom of expression. However, when
authorities express certain values it is not a matter of freedom of expression, as it is
in the nature of this human right that only individuals and associations are entitled
to it, and not authorities. Authority must always act in the public interest, whereby
it must respect the constitutional restrictions which proceed from constitutional
principles and from human rights and fundamental freedoms. Due to the fact
that expressing values that are contrary to the fundamental constitutional values
cannot be in the public interest, the review of the constitutionality of the acts of
authorities is not subject to the principle of proportionality (i.e. weighing between

12

13

The second paragraph of Article 20 of the ADANMSSB determines that the name of a street is determined
in accordance with a geographical name, the name of an event or date connected to history, or after a person
who significally contributed to the development of the settlement or is important in the broader social envi-
ronment, or in accordance with the cultural heritage.

Numerous historical experiences confirm this. During important social changes, foreign occupation, or
changes of the state order, the names of streets, roads, squares, and other public spaces, as a general rule,
were extensively changed, which was undoubtedly a direct consequence of the change in values which were

expressed through these names and for which the authorities of relevant periods had preference.

o
=
(o))
=)
=
\
o

26 September 2011



64

15.

16.

the public interest and the affected constitutional values), but such acts are in and
of themselves unconstitutional. From the constitutional point of view, there is a
great difference if certain unconstitutional values are defended and supported by
individuals due to their personal convictions or if authority identifies with such
values through symbols.™

A symbolic dimension of Tito Street is inseparably connected with the symbolic
significance of the name Josip Broz Tito, Marshal of Yugoslavia and later President
for life of the SFRY. The name Tito does not only symbolize the liberation of the
territory of present-day Slovenia from the Fascist occupation in World War II, as
alleged by the opposing party, it also symbolises the post-war totalitarian communist
regime, which was marked by extensive and gross violations of human rights and
fundamental freedoms, especially in the decade directly following World War II.
Historical facts recorded in numerous documents and scientific historical works bear
witness also to extrajudicial post-war executions, political criminal proceedings,'
executions of persons fleeing across the state borders, and to abuses of authority
in order to preserve the one-party system and to prevent democracy. The fact that
Josip Broz Tito was the leader of the former state entails that it is precisely his name
that to the greatest extent symbolises the former totalitarian regime. Tito’s symbolic
significance cannot be divided such that only the significance of the actions that
the opposing party attributes to his historical role and personality are considered.
Once again naming a street after Josip Broz Tito, who is a symbol of the Yugoslav
communist regime, can be understood as support not only for him as a historical
figure or his individual actions, but also as support for the entire historical period of
his rule and for his rule as such. Therefore, it is not important what the municipal
authority wished to achieve by introducing Tito Street or which objectives it pursued;
it is important that the challenged Ordinance must objectively be understood as a
form of recognition conferred on the former undemocratic regime.

Authorities expressing recognition of the totalitarian regimes which in the 20th
century shook Europe and led to millions of victims and systematic violations of
human rights is contrary to promoting respect for human dignity, human rights
and fundamental freedoms, and other values which contemporary European
constitutional democracies share. In past years, various European institutions
adopted documents condemning the totalitarian regimes, including those of
Nazism, Fascism, and Communism. The following documents must be mentioned:
Resolution No. 1481 of the Parliamentary Assembly of the Council of Europe of 26
January 2006 on the need for international condemnation of crimes of totalitarian

14

15

Cf. The European Court of Human Rights in Vajnai v. Hungary (judgment dated 8 October 2008), in which
the Court held that the prohibition on wearing the red star is an inadmissible interference with Article 10
of the ECHR, which guarantees freedom of expression. In its judgment the Court pointed out that there is
an important difference if an individual wears such red star during a political speech or if a bearer of public
authority when exercising power identifies with such symbol (paragraphs 48 and 49 of the reasoning).

The Constitutional Court dealt with this topic in Decision No. U-I-247/96, dated 22 October 1998 (Official
Gazette RS, No. 76/98 and OdIUS VII, 195).
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Communist regimes, and the European Parliament resolution of 2 April 2009 on
European conscience and totalitarianism. In these resolutions the emphasis is most
of all on honouring the memory and faiths of the individuals who in totalitarian
regimes, including the communist regime under the leadership of Josip Broz Tito,
experienced violations of human rights in criminal and other proceedings or were
inflicted with great sadness and pain due to the unlawful suffering of those close to
them. Authorities at all levels must show the victims of all totalitarian regimes, if not
active sympathy, understanding, and recognition of their suffering, at least passive
respect by refraining from acts which are not in compliance with the fundamental
constitutional values and for which it can be foreseen and expected that they will
cause new pain. Also the National Assembly of the Republic of Slovenia in its
Declaration of awareness of the European Parliament resolution of 2 April 2009
on European conscience and totalitarianism (Official Gazette RS, No. 84/09) stated,
inter alia, that by adopting this Declaration it expresses “respect for all victims of
totalitarian regimes” and that it will “strive that the tragic acts and divisions during
World War II and during the one-party socialist system following the War and
their consequences be remembered as historical facts which should not cause new
divisions, opposition, or hatred.”

The incompatibility of the former communist regime with the European standards for
the protection of human rights and fundamental freedoms, to which the Republic of
Slovenia is committed, has also been established several times by the Constitutional
Court. In Decision No. U-1-69/92, dated 10 December 1992 (Official Gazette RS, No.
61/92, and OdIUS 1, 102), the Constitutional Court held that the former state was “a
state whose authorities of that period had after the war conducted mass executions
of former military and current political opponents, legally unacceptable criminal
trials followed by death penalties, illegal seizures of property, the obstruction and
liquidation of political parties in violation of its own legal system, etc., thus making
the injured parties afraid, with good reason, for their lives in case they resided in
such a country” In the same spirit, in Decision No. U-I-158/94, dated 9 March 1995,
the Constitutional Court wrote that “the former Yugoslav system of constitution and
government institutions, as well as the former Slovene system within its framework,
did not put human rights in the first place and did not define any clear legal
restrictions applying to state authorities and their violence. Thus, it made possible
arbitrary government, and its Constitution was not a legal instrument in the full
sense as understood by modern European legal civilization” The Constitutional
Court emphasized the difference between the former totalitarian regime and the
new system, which is based on the protection of individual human rights as well as on
free democratic elections, in Decision No. Up-301/96, dated 15 January 1998 (Official
Gazette RS, No. 13/98, and OdIUS VII, 98) as follows: “Due to the painful experience
of Slovene society during the period of governance by the former totalitarian
system, one of the most fundamental goals of the Slovene Constitution is to prevent
any attempt at restoring the totalitarian regime; this was included in its historical
mission.” Furthermore, mention must be made of Decision No. U-1-248/96, dated 30
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September 1998 (Official Gazette RS, No. 76/98 and OdIUS VII, 176), in which the
Constitutional Court stressed that a free democratic society can be spoken of only
in a system “which, by excluding any kind of violence and arbitrariness, represents
the social order of a state governed by the rule of law which is grounded on the self
determination of its people respecting the will of the majority, freedom, and equality.
In the basic principles of such an order at least the following key presuppositions
should be included: respect for the human rights determined in the Constitution, the
right of the individual to life, the inviolability of personality rights, the sovereignty
of the people, the separation of powers, the responsibility of the Government and
the lawful functioning of the executive branch of power, the independence of the
courts, a multiparty political system, and equal opportunities for all political parties,
including the right to form an opposition and participate therein according to the
Constitution” In complete opposition to the above-mentioned, the Constitutional
Court continued in the Decision, in Slovenia the postwar authorities were ready
to enforce their power “by also using violence, by violating the law in criminal
proceedings, and by systematically and severely violating human rights. Statutes
were not only applied with the intent to punish collaborationists, but also to destroy
the class enemy, to assume power, and to consolidate the totalitarian system. A free
social system was established in Slovenia only in 1990, after the first free elections to
the multiparty parliament had been held”

In Slovenia, where the development of democracy and free society based on respect
for human dignity began with the break up with the former system, whereby this
break-up is clearly evident also at the constitutional level (first with the amendments
to the Constitution of the Socialist Republic of Slovenia and subsequently with
the adoption of the BCC and the Constitution, as the fundamental constitutional
documents), the glorification of the communist totalitarian regime by the authorities
by naming a street after the leader of such regime is unconstitutional. Such new
naming of a street no longer has a place here and now, as it is contrary to the
principle of respect for human dignity, which is at the very core of the constitutional
order of the Republic of Slovenia. Naming a street after Josip Broz Tito namely does
not entail preserving a name from the former system and which today would only
be a part of history. The challenged Ordinance was issued in 2009, eighteen years
after Slovenia declared independence and established the constitutional order, which
is based on constitutional values that are the opposite of the values of the regime
before independence. Not only the victims or opponents of the former regime, but
also other members of the public can understand such act of the authority at issue
in the present time as newly emerged official support for the former communist
regime. Such act is contrary to the values on which the Constitution is based.

On the basis of the above-mentioned, the Constitutional Court decided that Article
2 of the Ordinance is unconstitutional as it violates the principle of respect for
human dignity. This principle is substantiated in Article 1 of the Constitution and
entails a limitation on the deciding of democratically elected representative bodies.
The Constitution binds the state as well as municipalities when exercising their
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competences. The decision of the Municipal Council of Ljubljana Municipality that
a street in Ljubljana be once again named after Josip Broz Tito is therefore subject
to substantive limitations which proceed from the Constitution, especially if the case
concerns the protection of the fundamental values of the constitutional order,among
which human dignity holds the central position. As Article 2 of the Ordinance is
inconsistent with the principle of respect for human dignity, the Constitutional
Court annulled it.

C
The Constitutional Court reached this Decision on the basis of the second paragraph
of Article 45 of the CCA, composed of President Dr Ernest Petri¢, and Judges Dr
Mitja Deisinger, Dr Dunja Jadek Pensa, Mag. Marta Klampfer, Dr Etelka Korpi¢ —
Horvat, Mag. Miroslav Mozetic, Jasna Pogacar, Mag. Jadranka Sovdat, and Jan Zobec.
The Decision was reached unanimously. Judges Jadek Pensa, Korpi¢ — Horvat, Sovdat,
Petri¢, and Zobec submitted concurring opinions.

Dr Ernest Petri¢
President

CONCURRING OPINION OF JUDGE DR DUNJA JADEK PENSA

I agree with the principles which case No. U-I-109/10 establishes. I am submitting this
concurring opinion because I wish to express some thoughts that were motivated
by the process of deciding in the case at issue and which refer to the following: (1)
the scope of the message which is embedded in the disputable name Titova cesta
[Tito Street], and (2) the need that authorities proceed from all known facts when
adopting decisions and that they direct their acts towards ensuring tolerance in
society proceeding from respect for human dignity.

Words in and by themselves have no reality.! If they are read in a one-dimensional
way, without depth perspective, they hide ideas rather than communicate them.?
Naming a street by municipal ordinance serves the purpose of learning the state of
the facts that does not directly proceed from the naming of an element of the public
infrastructure (in the case at issue, a street). As the name in such an instance does not
indicate the essence of such element (i.e. that it is a street) itself, it goes beyond the
perception of this element of the public infrastructure. The informative value of the
name by which such element (i.e. a street) is named, is thus not neutral.

Naming an element of the public infrastructure — after an important person —
exceeds the informative purpose for which the naming of streets in towns is intended.
This surpassing of the informative purpose of such naming is double. First, naming

E. Fromm, Umetnost Zivljenja [The Art of Being], Mladinska knjiga, Ljubljana 2003, p. 24.
Ibidem.
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a street after a person by an official act informs one that this person is attributed
special significance by the authority, that the authority confers recognition on such
person. In this sense, the fact of naming the street itself as an official act bears a
symbolic significance. And secondly, the name of a person who made an important
mark on a certain historical period, due to the person having had a great influence
thereon, exceeds connecting his or her name merely with the person as such.

The name of a person will symbolise® a certain historical period if the name is
connected with a certain amount of information relating to the characteristics of such
period. If this is true, the name itself operates in the field of associations, as it stimulates
the formation of associations between the name (of the person) and a certain historical
period. It is not necessarily for such associations of individuals to be the same.

The dispute at issue has its origin precisely due to the fact that the name Tito evokes
different associations in the petitioners and the opposing party. The petitioners
namely (inter alia) allege that regardless of certain positive elements which can be
attributed to (Josip Broz) Tito, the disputable naming of the street after him recalls
the period of violence, intolerance, and executions of people by the communist
regime, as he personifies the communist regime. The opposing party also points out
the historical significance of (Josip Broz) Tito. However, the opposing party focuses
on his achievements (inter alia, on his role in World War II), which, in the opinion of
the opposing party, contributed to creating the possibilities for the independence of
Slovenia. As follows from the allegations of the petitioners and the opposing party,
the name Tito (and the disputable naming of the street) incorporates messages that
are opposing regarding values. It is not possible to distinguish between such messages
in the disputable instance of naming.

Individuals’ understanding of messages that are conveyed through the name of
an important person is an expression of values and thereby necessarily subject
to numerous and various subjective assessments. In addition, it is clear that
meanings are not embedded in words (i.e. in the name of a person) but emerge
and are perspicuous in the light of the background conditions of intelligibility*
and are, understandably, different in the case of every individual. Therefore, it is
not surprising that individuals have different ideas, opinions, value judgments, and
beliefs regarding the same statements. In a democratic and pluralistic society it
is usual that individuals, as a general rule, freely express such different, opposing,
or even exclusive opinions and beliefs. Polemics are usual in a pluralistic society.
As it is a characteristic of individuals’ beliefs that they are not based on (all) the
facts, facts (which do not support their beliefs) therefore cannot refute them.® It is

“Thus a word [...] is symbolic when it implies something more than its obvious and immediate meaning” C.
G. Jung, Clovek in njegovi simboli, Mladinska knjiga, Ljubljana 2002, p. 22; translation taken from C. G. Jung et
al., Man and His Symbols, London: Aldus Books & Jupiter, 1974, p. 20.

Don’t Know Much About the Middle Ages: Posner on Law and Literature (in) Doing What Comes Naturally,
p- 295. Cited after T. Martino, Trademark Dilution, London Press Oxford, 1996, p. 87.

This thought is paraphrased from a novel by M. Proust, V Swannovem svetu [ Swann’s Way], Delo, d. d., Lju-
bljana 2004, p. 145.



precisely because of this that the beliefs of certain individuals, even if they are in the
majority, are never a reliable enough criterion nor can they be the only argument
for the decisions of authorities. It is also clear that the concept of “democracy” cannot
be reduced merely to looking for an answer to the question of what the opinion
of the majority is. In a pluralistic and democratic society it is thus necessary that
the authorities in their functioning devote as much attention as possible to all the
different views and conflicting standpoints of individuals, whereas when adopting
decisions they should consistently take into consideration all the known facts and the
value system in which respect for human dignity has the central role.

A name which evokes associations with a totalitarian regime inevitably also evokes
associations with the victims of the violence of the authorities of this regime and
their horrible and intolerable suffering. Naming a street such a name by an official
act can be understood such that the authority is (at least) neglecting the horrible and
intolerable suffering of these victims. This act of the authority (i.e. naming the street)
which has such an effect and which therefore does not express due respect for all
victims of violence within recent history is not in compliance with the requirement
that the inviolability of human dignity be respected as the fundamental legal ethical
and constitutional principle, which holds the central role in the formation of the
value system of the Republic of Slovenia and which due to its daily implementation
binds all authorities in their functioning. Such official act is also contrary to the
basic guideline on the functioning of authorities, i.e. maintaining and promoting
tolerance among residents, which is necessary for harmony.

Dr Dunja Jadek Pensa

CONCURRING OPINION OF JUDGE DR ETELKA KORPIC - HORVAT
JOINED BY JUDGE MAG. MARTA KLAMPFER

I voted in favour of the Decision, as I agree with its operative provision that Article 2
of the Ordinance on Determining and Changing the Names and Course of the Roads
and Streets in the Territory of Ljubljana Municipality (Official Gazette RS, No. 44/09)
be annulled; I do not, however, agree with the entire reasoning of the Decision.

I voted in favour of the Decision primarily because an important informative
value of the Decision of the Constitutional Court is that it deemed the interference
with human dignity to be a violation of the fundamental constitutional principle
determined in Article 1 of the Constitution, i.e. that Slovenia is a democratic republic.
With reference to such, the Constitutional Court clearly explained that constitutional
democracy in Slovenia does not merely entail that the formal state order of Slovenia
is that of a republic, but that in its substance it also includes the protection of human
dignity, which in a broader sense also includes other human rights from the catalogue
of human rights and fundamental freedoms determined in the Constitution. The
Constitutional Court, as a guardian of constitutionality, for the first time elaborated
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the substance of Article 1 of the Constitution and attributed special significance
and weight to the protection of human dignity. As stated in the Decision, in certain
countries already the constitution framers determined the inviolability of human
dignity to be a value and placed it among the general principles of the constitution.
In the Republic of Slovenia this was now done by the Constitutional Court.

By the Decision at issue the Constitutional Court thus expressed that it would
protect human dignity against all interferences by authorities. In the democratic
state of Slovenia there is no place for any act by authorities that harms the dignity
of individuals, even if such is adopted by a majority decision of a representative
body. Therefore, Article 2 of the above-mentioned Ordinance does not belong in the
present time, as some citizens were harmed because of injustices and suffering in the
former system under the rule of Tito. Many have justifiably taken the name Titova
cesta [Tito Street] as a provocation and can be injured.

The Decision of the Constitutional Court should be conciliating, namely in that
the residents of Slovenia will be protected against such and any interferences
with human dignity, which is the highest value of a human being. Therefore, the
reasoning of the Constitutional Court should only be based on a constitutional
review and not on an explanation and evaluation of the facts and circumstances of
the relevant historical period, which is indeed stated in Paragraph 12 of the Decision,
however, in my opinion, this is not respected most of all in Paragraphs 15 and 16
of the Decision and its scope is unbalanced in the reasoning on which the review is
based. In addition, the main emphasis in the Decision is lost; namely that human
dignity is a fundamental value already protected by the fundamental principle of
Article 1 of the Constitution.

The Decision of the Constitutional Court should not harm those to whom Tito’s
name symbolises the positive aspects of his era. Recognition and respect for human
rights is what unites us and not what divides us. This is the minimal consensus that
we must reach in order to live in peace with each other.

Dr Etelka Korpi¢ — Horvat

Mag. Marta Klampfer

CONCURRING OPINION OF JUDGE DR ERNEST PETRIC

I agree with the Decision of the Constitutional Court, not only with the operative
provision, but also with the main logic of its reasoning. However, I wish to point out
certain reasons that led me to such position, regardless of the fact that I might have
reservations over individual positions in the reasoning.

First, I wish to point out that I see the essence of the decision therein in that it
implements a constitutional position that that which - even if only on a symbolic
level — expresses recognition and consequently approval of any totalitarian regime



and its “values” is contrary to the constitutional values of the present democratic
order of our state, and thus contrary to the Constitution, which proceeds from
respect for human dignity and fundamental human rights.

It is precisely respect for human dignity and fundamental human rights that is the
value and legal-ethical essence of the constitutions of democratic states, including the
Constitution of the Republic of Slovenia. Such respect arose and was consolidated
in the historical process from the end of the 18th century until the adoption of the
contemporary constitutions of democratic states, and has also been implemented at
theinternational level in numerous documents dealing with respect for human dignity
and the fundamental human rights proceeding therefrom. The implementation of
these values was also an essential element — in addition to its aspirations regarding
national liberation — of Slovenia’s efforts with regard to independence.

What totalitarian regimes, including the former Yugoslav communist regime, have
in common is that in the name of some “great goal” (e.g. “a new order in Europe”,
“a classless society”, “communism”) they brutally trampled human dignity and
fundamental human rights. Regardless of the specific differences between them,
they entailed the denial of those values and the legal-ethical principles on which the
constitutional order of the Republic of Slovenia is based, and they caused violent
death, torture, suffering, discrimination, and gross denial of fundamental human
rights to millions of people. They harmed and strained the development and normal
lives of numerous nations, especially in Europe — also that of the Slovene nation by
it being tragically divided and other consequences as regards its development in the
circle of other European nations.

The consequences of totalitarianism still burden numerous nations and European
history. It is precisely for this reason that the Parliamentary Assembly of the Council
of Europe emphasised the need for condemnation of the crimes of totalitarian
regimes and these regimes as such, and the European Parliament expressed respect
for the victims of all totalitarian regimes. Furthermore, in numerous decisions the
Constitutional Court of the Republic of Slovenia pointed out the incompatibility of
the former communist regime with contemporary European standards of protection
of fundamental human rights.

The consequence of the above-mentioned was that official expressions of
recognition of the “values” of the totalitarian regimes was deemed constitutionally
unacceptable. Every glorification, also on a symbolic level, of the “values” inherent
in totalitarian regimes by authorities is inconsistent with the principle of respect
for human dignity as proceeds from Article 1 of the Constitution. The same applies
for Article 2 of the reviewed Ordinance on Determining and Changing the Names
and Course of the Roads and Streets in the Territory of Ljubljana Municipality,
regardless of the intentions of those who voted in favour of the Ordinance and
regardless of the fact that I do not claim that their intention was to glorify any
totalitarian regime.

It is important that the Constitutional Court of the Republic of Slovenia did not
enter into a review of the specific historical circumstances and specific roles of the
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protagonists of these events, including J. B. Tito. It remained at the level of a review
of whether the official recognition of “Tito” by naming a street after him, regardless
of the various dimensions of his role in specific historical events, thus recognition of
this symbol of the Yugoslav communist totalitarian order, which “Tito” undoubtedly
was, thus entailed an interference with constitutionally protected values, specifically
with human dignity, and thus with the Constitution that protects such values.

With regard to my support for the unanimous Constitutional Court decision, it
is also important that the case at issue does not concern preserving a name from
the former order and which is thus a part of history. The reviewed Ordinance was
adopted in a period when new constitutional values had already been implemented
which proceed from the dignity of human beings and are contrary to what “Tito”
symbolises and contrary to the new naming of a street after him. The Constitutional
Court did not interfere with the evaluation of history nor with what recalls the
past periods and events and which at the same time calls to mind past evils. By
the Decision that newly naming something after what symbolises any totalitarian
order or other official recognition thereof is constitutionally unacceptable from the
viewpoint of the Constitution and the values on which such is based and which it
protects, the Constitutional Court has contributed to the prevention of divergences
and future disputes in similar cases. In this I see the special value of the unanimous
decision in the case at issue.

Allow me to particularly point out that regarding the decision of the Constitutional
Court on the legal interest in the case at issue I join the argumentation of Judge
Mag. Jadranka Sovdat in her concurring opinion. I only wish to add that although
the protection of human values entails that we all have a duty to respect and
protect such, this does not entail that everyone has a specific legal interest
(actio popularis) in cases such as the case at issue. Recognizing legal interest to
everyone would also entail a substantial departure from the hitherto case law of
the Constitutional Court of the Republic of Slovenia, which recognises the legal
interest to challenge general legal regulations only to individuals whose legal
interests are direct and specific, if a successful challenge of such regulation would
improve their specific legal position.

Dr Ernest Petri¢

CONCURRING OPINION OF JUDGE MAG. JADRANKA SOVDAT

I voted in favour of the Decision because I agree with the fundamental message
which is conveyed in the argumentation of the Constitutional Court. However, I am
of the opinion that certain parts of the reasoning require additional emphases, which
I wish to point out in this separate opinion. The first part of my viewpoints that I
wish to especially present refers to legal interest, whereas the second part refers to the
essential reasons for the established unconstitutionality.
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2. There are several petitioners in the case at issue, however, not all of them, in my
opinion, can be recognised legal interest. The Constitutional Court did not enter into
a review of the legal interest of all the petitioners, as it recognised such to one of the
petitioners. However, with reference to such, something must nevertheless be added
regarding Paragraph 4 of the reasoning of the Decision. If the Constitutional Court
had decided on the legal interest of the petitioners, it would have had to decide, in my
opinion, that they did not have legal interest. What reasons lead to such a conclusion?
In accordance with the established constitutional case law, legal interest to challenge
the regulation of the municipality is not demonstrated by referring to the fact that
the regulation is challenged by the councillors of the municipal council that adopted
the challenged regulation. I have to agree with this. In addition, in my opinion, legal
interest also cannot be recognised to a petitioner who claims that he lived in the
former state in which human rights were violated. These three petitioners could have
been recognised legal interest only if such had been recognised to everyone. From
certain statements in Paragraph 4 of the reasoning of the Decision it could even be
concluded that the Constitutional Court in fact recognised everyone’s legal interest
and that therefore the first and second parts of Paragraph 4 are in contradiction.
However, I think that this is not the case.

3. Tagree that naming elements of the public infrastructure, such as a public street, has
legal effect with regard to everyone. I also agree that naming streets after historical
figures has an emphasised symbolic significance. However, this does not entail
that everyone who walks on such street or who lives in the country that has such
a street has a legal interest to challenge the regulation that determines its name. A
legal interest must namely be direct and specific, while the petitioner’s successful
challenging of the regulation before the Constitutional Court must affect his or
her legal position. This cannot be said for the grounds offered by the above-stated
petitioners. Furthermore, Paragraph 4 of the reasoning of the Decision states
that in the case at issue questions are raised which refer to human dignity as the
fundamental value and legal starting point of Slovene democracy. Such questions

indeed are raised. However, this does not entail that anyone who raises such questions g
has a legal interest to initiate proceedings for the review of the constitutionality 3
of the regulation. Recognizing everyone’s legal interest already on the basis of T
the fact that in an individual case (also) a question of human dignity could be

raised would namely entail that a direct and specific legal interest is replaced by a

general interest. A general interest is the interest that everyone has, especially every _
citizen of this country, that laws and other regulations are in compliance with the §
Constitution, that they are in compliance with all its provisions and especially with =
the fundamental values on which the Constitution is based and which are as such a 'E
constituent part of the Constitution — that regulations are thus also in compliance %
with the fundamental value which is the starting point of the constitutional order A
in force, i.e. with the value of human dignity, which precisely in this Decision the <

Constitutional Court finds within the ambit of Article 1 of the Constitution. The
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fact that a general legal interest is not sufficient to open the door to access to the
Constitutional Court also undoubtedly proceeds from the established constitutional
case law. If such had sufficed for the constitutional review proceedings to be initiated,
this would have been a case of actio popularis. However, a petition is not such already
according to the Constitution (the second paragraph of Article 162), and even less so
according to the law (Article 24 of the Constitutional Court Act). However, this part
in the reasoning, in my opinion, cannot be understood in this manner. Therefore,
there is no contradiction in the reasoning. I understand this part of the reasoning
precisely in connection with the reasoning of the recognition of the legal interest of
the petitioner. I do agree that she demonstrated such.

The petitioner was recognised the status of a former political prisoner by a special
act. The essence of this act is not that on its basis the petitioner has certain special
(possibly also property) entitlements with which the challenged regulation could
interfere. The decision on the recognition of the status of political prisoner is
primarily and most of all intended to morally rehabilitate the petitioner, whose
human rights were violated in the former state. Her right to freedom of expression
was violated by punishment and humiliating deprivation of liberty (i.e. in a
correctional camp). The symbolic significance of such rehabilitation in a democratic
state is therefore an integral part of the petitioner’s legal position that she was
recognised by this special act. The allegations of the petitioner have to be considered
in the light of the above-mentioned, namely that she experiences the naming of the
element of the public infrastructure after the person who symbolises the regime in
which her human rights were grossly violated as a new punishment for her political
convictions, although her rehabilitation has already been recognised. Human
dignity in this respect acquires direct and specific significance. And in the case at
issue this suffices for the recognition of a legal interest.

11

I agree with the basic starting point of the Decision, namely that the Constitutional
Court in the role of guardian of the Constitution is not called upon to evaluate
history. Therefore, it is also not called upon to review what kind of person Josip
Broz was and what his significance or the significance of his actions in the history
of the former state were. This evaluation is in the domain of historians. It may as
well be in the domain of every individual, as the question of how an individual
evaluates his role is a constituent part of individuals’ right to freedom of expression
(the first paragraph of Article 39 of the Constitution). By no means, however, does
such evaluation fall within the competence of the Constitutional Court. Therefore, it
cannot be sought in the Decision because it is not there.

It is a fact, however, that the additional name of Josip Broz, namely “Tito”, represents
a symbol (the same as a five-pointed red star) of the former federal state, which was
established during the National Liberation War against the occupying forces and
which after the War was first constituted as the Democratic Federal Yugoslavia, later
as the Federal People’s Republic of Yugoslavia, and finally as the Socialist Federal



Republic of Yugoslavia. I agree with this. Individuals may use this symbol, they may
identify with it; also this is a constituent part of freedom of expression, which is a
human right. If such symbol is used by public authority — either state or municipal or
their bodies, the question arises whether the use of such a symbol is constitutionally
admissible — whether it is in compliance with the Constitution.

I fully agree with the position stated in the Decision that public authority does not
have rights, but has powers which are, in their legal nature, duties that are granted
to public authority by the legal order.! All bearers of public authority, state and local
alike, should be very well aware of this. They were given a mandate to perform
these duties by democratic election. A fundamental duty in this regard is precisely
to respect the Constitution. Respect for the Constitution especially entails respect
for the human rights and fundamental freedoms of all (not only some!) citizens
and other residents. Public authority cannot violate human rights under the guise
of referring to rights to which it is not entitled. On the contrary, it must ensure that
they are respected with regard to all, to which it is especially and explicitly bound
also by the first paragraph of Article 5 of the Constitution. This provision is binding
to the same extent also on local community authorities in the state. Precisely because
public authority does not have rights but duties, it does not suffice for conduct to be
deemed to be in compliance with the Constitution to refer to the fact that a decision
was adopted by a democratically elected body in proceedings which are determined
for adopting regulations and by the majority which is prescribed for the adoption
of such regulation. If this were sufficient, every regulation adopted in such manner
would have been in and of itself in compliance with the Constitution. Therefore, I
agree with the emphasis that public authority is in a substantive sense bound by the
Constitution, as otherwise human rights would be an illusion and the Constitution
would be empty words on paper. And this is what the Constitutional Court reviewed
in the Decision at issue. It did not review what kind of a person Josip Broz was; it
reviewed whether it is in compliance with the Constitution that public authority,
which is bound to respect the Constitution, prescribes that a public street be named
after “Tito” considering the objective contents of this symbol of the former state. The
annulment of the challenged regulation is an answer to this question and not to the
question of what kind of a person Josip Broz was and what historical significance his
actions had for the existence and development of the Slovene nation.

I agree that the significance of the symbol “Tito” cannot be divided, although such
can also be multi-dimensional. I furthermore agree that he is a symbol of the
former state, which the Preamble to the BCC, i.e. the fundamental constitutional
document by which independent Slovenia was constituted, states gravely violated
human rights. Citizens of Slovenia gave up this state in 1990 by an extremely
convincing majority at a plebiscite. As I have already stated in my separate opinion
to Decision No. U-11-2/11, dated 14 April 2011 (Official Gazette RS, No. 30/11),

Pav¢nik M., Teorija prava, Prispevek k razumevanju prava [Theory of Law, A Contribution to Understanding

Law], Cankarjeva zalozba, Ljubljana 2007, p. 205.
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10.

the constitutional essence of the independence of the Republic of Slovenia can
be found not only in the fact that as a former unit of the federal state we became
an independent and sovereign state, but “most of all also in the fact that this
independent state was established as a democratic state governed by the rule of law
that recognises human dignity and the human rights and fundamental freedoms
of every person. Therefore, independence and sovereignty will in our conscience
always entail primarily also that the state was established on new value foundations,
which, regardless of the fact that independence was achieved in a lawful manner,
entail a fracture with the former undemocratic state in which grave and severe
violations of human rights took place.” I can thus only agree with the fact that the
Constitution of this state is based on the fundamental value of respect for human
beings and their dignity. I furthermore agree that this fundamental starting point
of the Constitution and as such contained in Article 1 of the Constitution and
further concretised in a number of individual human rights. Precisely this is an
essential difference between a democratic order and an order of this or that type
of totalitarian state, regardless of the fact that there were (important) differences
between them in different periods; however, their common essence was precisely
in denying the dignity of human beings and their human rights and fundamental
freedoms. Therefore, I agree that the use of this symbol by authorities is contrary to
Article 1 of the Constitution.

I thus agree with the argumentation of the Decision that leads to the above-
mentioned conclusion. However, I wish to particularly draw attention to the
argument which the Constitutional Court stated in Paragraph 19 of the reasoning
of the Decision and which was very important for me in reaching this decision.
We were not dealing with the name of a street that has been retained still today
as a part of history. We were dealing with the naming of a street after such symbol
that happened today in a democratically elected representative body. The conduct
of an existing public authority, which is bound to respect the Constitution, was
thus reviewed. The situation would namely not have been the same if we had been
dealing with the name of a street that was a part of the historical remains of the
former state. This thus concerns a question whether the Constitutional Court by
this Decision adopted a position that every use of this symbol in the legal order,
even if such remained in force after the entry into force of the Constitution and
had been determined before that, already entails an unconstitutionality. I think that
the Constitutional Court in the Decision at issue answered this question. And the
answer is: no, it did not adopt such position.

The implementation of the constitution of a democratic state, which the
Constitution of the Republic of Slovenia is, after a change in the social and
political system does not entail that such requires the removal of all symbols, for
instance monuments which are a part of history. If the implementation of the
Constitution entailed this, then a number of elements of the public infrastructure
and monuments would be demolished, for instance also Napoleon’s monument
in front of Krizanke. Napoleon certainly does not symbolize the values on which
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the Constitution is based. How far back in history do we have to go? It is natural
that upon a change in the regime from undemocratic to democratic or directly
following its change the anger of people is directed towards the symbols of the
former regime. This has always happened and is still happening, not only in
Slovenia. This also indicates how important symbols are in the objective sense.
However, such does not constitute conduct of the authorities and does not entail
that a new, in this case democratic, system must demolish half of the elements of
the public infrastructure in the country if they happen to display the historical facts
of the former regime. This concerns elements of the public infrastructure built in
the past. The case at issue, however, concerns the functioning of the authorities
today. Precisely this distinguishing aspect is, in my opinion, important in the
case at issue. What occurred in history should remain a part of history, even if
we cannot be entirely or particularly proud of it, also as a part of the national
cultural heritage, such as, for instance, monuments are. The Constitution requires
the preservation of the cultural heritage (the first paragraph of Article 5). What
occurred in history, occurred in the period in which public authority was not
bound to respect the Constitution. Today, however, public authority is bound by
the Constitution and all its obligations to act in a certain manner are reviewed
in accordance with the Constitution. The state and local public authorities or
their bodies must respect fundamental constitutional values and the human
rights and fundamental freedoms of all its citizens, including the victims of the
former undemocratic regime. It is not a coincidence that the European Parliament
resolution on European conscience and totalitarianism requires that authorities
ensure the victims of totalitarianisms at least passive respect by refraining from acts
which are not in compliance with fundamental constitutional values and for which
it can be foreseen and expected that they will cause new pain, as also stressed by the
Decision. Human dignity is precisely this fundamental value. Also, therefore, there
is an essential difference whether we are dealing with something that occurred
in history and has been preserved in an objective sense as a part of history (e.g.
the names of streets, squares, monuments) or if the matter concerns a situation in
which public authorities today adopt active measures which, contrary to the above-
mentioned, objectively cause new pain for the victims of the former political trials.
The message of the Decision of the Constitutional Court at issue is, in my opinion,
clear. The Constitutional Court is not called upon to judge history and its figures. It
is called upon to protect the Constitution, and in performing its fundamental duty
there is a message: It is unconstitutional for public authority to prescribe the use
of a symbol of the former undemocratic state which, by its significance, objectively
expresses values that are incompatible with the Constitution — especially with its
fundamental staring point: human beings and their dignity.

Mag. Jadranka Sovdat
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CONCURRING OPINION OF JUDGE JAN ZOBEC
JOINED BY JUDGE MAG. MIROSLAV MOZETIC

“You are responsible as individuals.”
J. P. Sartre

1. With this concurring opinion I wish to emphasize and explain my position that in the

case at issue all petitioners and not only Lidija Drobni¢ have a legal interest. I agree with
the position in Paragraph 4 of the reasoning that “naming public spaces does not only
concern the residents of these areas, but such also has legal effect with regard to everyone
who encounters or apprehends such name,” that “such naming has an emphasised
symbolic significance that also concerns everyone”, that therefore the naming at issue
has “erga omnes effects, which arise directly on the basis of the Ordinance on the day of
its implementation” and that the case at issue concerns “the most elementary questions
regarding the relation of the state or authorities towards individuals, regarding the
position and significance of human beings and humanity in the state, and regarding the
fundamental purpose of a free and democratic state in general.”

Precisely because of the general legal effect of naming a public space after someone
who symbolises values that are completely opposite to the eternal, unchangeable,
and inviolable core of constitutionality, i.e. human dignity, legal interest cannot be
recognised only to those whose factual and real suffering is based on personal, direct
experience of the repressiveness of a totalitarian regime. Is it really necessary for
factual and real personal suffering that a petitioner himself or herself, directly, on his
or her own skin (physically) felt and experienced what the petitioner Lidija Drobnic
experienced? I am firmly convinced that it is not. If the Constitutional Court is
to effectively protect human dignity as the cardinal constitutional value, then it
must recognize the legal interest to file a petition to review the constitutionality
of general acts which at least at the symbolic level violate such value, to everyone
who could achieve a specific practical goal by the petition (i.e. a “casuistic cassation
effect”) — in the case at issue, the abolishment of the naming of a public good after
someone whose name symbolises the totalitarian regime. I accept with difficulty
the idea that because of such acts of state or selfgoverning local authorities only
those who had personal, direct experience of totalitarianism, which the challenged
official act glorifies and for which it expresses support, would be recognised as
having experienced procedurally relevant suffering. Is the question of humanity and
democracy not something that directly touches upon every human being — simply
because these questions are not limited only to (an ever) narrower circle of people,
but because they par excellence concern everyone? We do not have, respect, and
protect the fundamental constitutional values of humanity (i.e. human dignity) and
democracy (only) because of the victims of totalitarianisms (of this or that colour),
but first of all because of people, because of every single human being, here and now.
Denying procedural legitimacy to those who did not directly experience the horrors
of totalitarianisms, while they are, however, aware of the deep unconstitutional nature



of the acts of the authorities that sympathise with totalitarian regimes, support them,
glorify them, hold them up as an example, or offer them as a solution for this or
that (political, social, economic) crisis and are affected because of that (which they
express externally already by filing a petition with the Constitutional Court) would
entail nothing other than legal unresponsiveness to the articulation of the individual’s
critical conscience and his or her historical memory - although precisely these two
components of human conscience are the strongest remedies for the anti-totalitarian
immune system. I ask myself what then when there is no one left who suffered directly
and physically in the totalitarian regime (I hope that time and nature will take care
of this, and not some person). After the death of the last victim of Nazi fascism, will
it be constitutionally admissible to name streets, squares, and towns after persons
who symbolize such regimes and to glorify their achievements (although with the
excuse that they successfully dealt with unemployment and crime, that they provided
pensions, built highways, encouraged economic growth, etc.) — if none of the statutorily
determined privileged official and semi-official petitioners (in the case at issue, these
are the National Assembly, one third of the deputies of the National Assembly, the
National Council, the Government, and the Ombudsman for Human rights) defend
human dignity, as they failed to do in the case at issue involving such naming?

Therefore, in my opinion, in cases such as the case at issue it cannot be otherwise
than to accept the thesis with regard to the legal interest of every atomised bearer of
human dignity that a petitioner does not need to particularly prove his or her direct,
personal suffering — such is simply assumed; assumed already on the basis of the fact
that he or she is entitled to human dignity as a human being and that by acts of official
glorification of the symbols of totalitarianism (with this or that ideological-political
connotation)! human dignity is jeopardised, hurt, humiliated — not yesterday, not
tomorrow, but here and now. And that he or she is, being aware of his or her human
essence, as a being endowed with reason and ethical sensibility, hurt because of it. I
am wondering if also for challenging, for instance, laws on establishing concentration
camps, on the execution of persons fleeing across the state border, on segregation,
on secret political police, etc., legal interest would be recognised only to those who
were or are directly personally hurt due to such (that is to say, concentration camp
prisoners or shot, segregated, and monitored opponents of the regime). In order to
challenge laws on establishing concentration camps for Jews or for persons holding
different opinions, would a petitioner have to demonstrate that he or she is a Jew
or holds different opinions? Would denying legal interest to an individual, a bearer
of the sovereignty of the people, in such cases also entail denying his or her critical
conscience and historical memory and thereby the right to control bearers of power
(although such power naturally originates from him or her) — or would he or she be

From a constitutional perspective, totalitarianisms are entirely colourless and one-dimensional. It is utterly
unimportant what nature any of them declares itself to be or what nature its opponents believe it to be —
“left” or “right”, “progressive” or “reactionary”, “conservative” or “liberal”, religiously fundamentalist or fun-
damentalist atheistic. From the constitutional perspective, they are all the same — the same in their essence,

entailing contempt for human dignity.
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recognised such right only by casting a vote in an election every four years? Would
this not entail a constitutional conceptualization of an individual as an apathetic,
uninterested, static unit existing in limbo? Regardless of the fact that an individual
(in addition to the courts) is the only one determined by the Constitution who can
initiate proceedings before the Constitutional Court — other so-called privileged
petitioners can initiate proceedings only if such is determined by a law.

Therefore, in my opinion, the presumption holds true that upon the acts of authorities
against human dignity, even if such “merely” concern a symbolic glorification of a
regime based on systematic violations of human rights, every individual, a bearer
of human dignity, is directly (personally) injured and therefore has a legal interest
to challenge such acts of the authorities (regarding which it is correctly stated in
paragraph 4 that they have legal effect with regard to everyone who encounters or
apprehends such symbolic glorification). Only because he or she is a human being
and because of such is assumed to be sensitive with regard to what is imminent and
inalienable in humans - i.e. human dignity. Regardless of the fact whether he or
she has experienced in person, directly, what it means to be monitored, politically
persecuted, incarcerated because of a different conviction, world-view, skin colour,
etc., and regardless of the fact whether he or she at all belonged to a social group
whose human dignity was violated by a totalitarian regime. The matter concerns the
question of on what to build the interpretation of the notion “legal interest™ on an
active citizen, on an individual, who is, as stated by Stéphane Hessel, a free and active
participant in the complex system of social relations who is aware of and therefore
also assumes responsibility for the existence of the fundamental ethical consensus in
society, i.e. universal agreement on, acceptance of, and respect for human dignity;?
or on the “sand of individuals” who are focused on their own narrow private,
direct, tangible (more or less financial) interests and benefits, on the uninterested,
indifferent, apathetic masses, permeated by a lack of concern, resigned to their fate,
the fundamental particles of which have in common only the conviction that, no
matter what, they cannot change anything — and which, sooner or later (at least that
is what historical experience teaches), become an easy target of totalitarianisms.?
There will be as much rule of human dignity as there will be individuals who are
aware of this highest constitutional and civilization values and as much as they
themselves are willing to do to affirm it.

Jan Zobec

Cf. The presentation of his booklet Time for Outrage! (French title: Indignez vous!) that was organised by
Forum 21 in Ljubljana on 12 September 2011. On the active status of citizens, see also the German Federal
Constitutional Court — R. Zuck, Das Recht der Verfassungsbeschwerde, C. H. Beck, Miinchen 2006, Marginal
No. 9, 12, 13 and the cited decisions.

For more on such masses being like the humus from which totalitarianisms are born, see H. Arendst, Izvori

totalitarizma (English title: The Origins of Totalitarianism), Claritas, Ljubljana 2003, pp. 388 et sub.



I join the concurring opinion of Judge Jan Zobec and I support it in its entirety. In
cases which concern a question of fundamental values, especially human dignity,
without the respect and protection thereof we cannot speak of real (true) democratic
order and constitutional democracy, I cannot agree with the position that every
human (citizen) is not called upon to protect these fundamental values, in the first
place with all legal remedies, also with a petition for the review of the constitutionality
of regulations that inadmissibly interfere with these fundamental values. Therefore, I
strived for this to be clearly written in the Decision.

It is my deep conviction that the Constitutional Court is a guardian and guarantor of
the constitutional order. In Decision No. Up-301/96, dated 15 January 1998 (Official
Gazette RS, No. 13/98), the Constitutional Court stated that the historical mission
of the Slovene Constitution includes its most fundamental goal, i.e. to prevent any
attempt at restoring the totalitarian regime. The protection of this goal is also the task
of the Constitutional Court. Naming a street after the most visible representative of
the totalitarian system certainly does not (yet) entail an attempt at restoring such
system. However, I completely agree with the position of the Decision at issue that
in the new constitutional order, which is based on respect for human dignity, which
is at the very core of the constitutional order of the Republic of Slovenia and is
its foundation and one of the key reasons for Slovenia’s independence, such new
naming of a street no longer has a place. I deem that not only such new naming but
also the existing names {of elements of the public infrastructure}, if they bear such
symbolic message, are determined to be unconstitutional in the Decision.

Mag. Miroslav Mozeti¢
I completely agree with and join the written opinion of Judge Mag. Miroslav Mozetic.

Jan Zobec
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Decision No. U-1-23/93, dated 20 March 1997

DECISION

At a session held on 20 March 1997, in proceedings to examine the petitions of Dr
Aleksander Weingerl, Graz, Austria, and the Most svobode {Freedomsbridge] Interna-
tional Society, Maribor, represented by Ludvik Kolnik, attorney in Maribor, Adolf
Arne Titus Perles from Cleveland, United States of America, represented by Bojan
Ozimek, attorney in Ljubljana, Edeltraut Urbanc, Caracas, Venezuela, represented
by Dr Anton Urbanc, Caracas, Venezuela, Martin Jakli¢, Ljubljana, Karl Palm, Graz,
Austria, represented by Ale§ Vest, Ljubljana, Peter Krisper, Ljubljana, Peter and Nino
Mihalek, Ljubljana, represented by Zdenka Stucin, attorney in Ljubljana, Carl Co-
unt de Villavicencio-Margheri, Ljubljana, and Anneliese Walsch, Schruns, Austria,
represented by Dr Mirko Silvo Tischler, attorney in Ljubljana, and Maria Wogerer-
-Maclean, Knoxville, United States of America, represented by Dusan Ludvik Kol-
nik, attorney in Maribor, and in the proceedings to review constitutionality, initiated
upon the petitions of Dr Aleksander Weingerl, Adolf Arne Titus Perles, Edeltraut
Urbanc, Martin Jakli¢, Karl Palm, Peter Krisper, Peter Mihalek, Nino Mihalek, and
Maria Wogerer-Maclean, the Constitutional Court

decided as follows:

. The provisions of the first and second paragraphs of Article 9 and the third para-

graph of Article 63 of the Denationalisation Act (Official Gazette RS, Nos. 27/91
and 31/93) are not inconsistent with the Constitution.

. The words “of the second paragraph” in the provision of Article 12 of the Denatio-

nalisation Act is abrogated.

. The application of the provision of the second paragraph of Article 35 of the [Fe-

deral People’s Republic of Yugoslavia] Citizenship Act (Official Gazette DFY [De-
mocratic Federal Yugoslavia], No. 64/45, and Official Gazette FPRY, Nos. 54/46 and
105/48) in proceedings for determining citizenship is not inconsistent with the
Constitution.

. The petition of Dr Aleksander Weingerl to review the constitutionality of the third

paragraph of Article 9, and of Articles 10 and 11 of the Denationalisation Act, the
petition of Arne Titus Perles to review the constitutionality of the third paragraph
of Article 9 and the first paragraph of Article 10 of the Denationalisation Act, the



petition of Carl Count de Villavicencio-Margheri, and the petition of Anneliesa
Walsch to review the constitutionality of the third paragraph of Article 6, the se-
cond paragraph of Article 9, the third paragraph of Article 63 of the Denationalisa-
tion Act, and the second paragraph of Article 35 of the FPRY Citizenship Act, and
the petition of the Freedomsbridge International Society to review the constituti-
onality of Articles 9, 10, 11, and 12 of the Denationalisation Act are rejected.

Each party to the proceedings bears their own costs of proceedings.

Reasoning

A

. The petitioners, Dr Aleksander Weingerl and the Freedomsbridge International
Society challenge Articles 9,10,11 and 12 of the Denationalisation Act (hereinafter
referred to as the DenA). In the opinion of the petitioners, the cited provisions are
not consistent with the provisions of Articles 14, 22, 23, and 26 of the Constitution
and are contrary to the Convention on the Prevention and Punishment of the
Crime of Genocide. It is alleged that, by excluding certain groups of people
from exercising their right to denationalisation due to their national affiliation,
the DenA violated the principle of equality and the principle of equal legal
protection. In Articles 9, 11, and 12 of the DenA, which allegedly restrict the pool
of those entitled to denationalisation, the Act supposedly confirmed the AVNOJ
[Anitfasisticni svet narodne osvoboditve Jugoslavije — the Anti-Fascist Council for the
National Liberation of Yugoslavia] Decree of 1944 on the transition of enemy
goods to state property. As a result, this validated a decree that enacted a genocide
against persons of German nationality. The petitioner, Dr Aleksander Weingerl,
based his legal interest for challenging the cited provisions on the fact that the assets
of his mother and his father (deceased at the time), both of German nationality,
were nationalised in 1945 on the basis of the AVNO]J Decree. A negative decision
on citizenship was issued to the petitioner, who was allegedly the only heir. The
Freedomsbridge International Society bases its legal interest on the fact that its
statutorily defined task is to ensure that human rights are in fact exercised, and the
petitioner, Dr Aleksander Weingerl, is a member thereof. The petitioners’ attorney
demanded the costs of proceedings to be reimbursed.

The petitioner, Adolf Arne Titus Perles, challenges Article 9, the first paragraph of
Article 10, Article 12, and the third paragraph of Article 63 of the DenA on the
grounds of non-compliance with Articles 8,14,153,and 155 of the Constitution. In the
opinion of the petitioner, Article 9 violates the principle of equality since, in addition
to the conditions for obtaining the status of beneficiary under Article 3 of the DenA,
it adds new conditions, allegedly failing to treat persons equally, which is contrary to
the principle of fairness and the general principles of international law. It is alleged
that the provision of Article 9 contradicts itself since, according to the first paragraph
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of the article, the position of the beneficiary is tied to citizenship, but, according to the
second paragraph, it is linked to records of citizens, thereby supposedly not treating
persons of German nationality, whose assets were nationalised as Yugoslav citizens, to
the same standard as the rest of the population. The nationalisation of assets is said to
have taken place in 1945, whereas an amendment to the second paragraph of Article
35 of the FPRY Citizenship Act (hereinafter referred to as the CA) was implemented
in 1948. In this way, the authority at the time retroactively revoked the citizenship of
all persons of German nationality who were staying abroad, without first determining
whether they had been disloyal. The second paragraph of Article 9 of the DenA is
thus believed to have enacted, in conflict with the principles of international law,
the retroactive effect of the second paragraph of Article 35 of the CA which was used
to convict a specific group of individuals without due process and a court ruling,
contrary to general principles of law. The provision of the third paragraph of Article
63 of the DenA is believed to be unconstitutional since it prevents the determination
of (dis)loyal conduct. According to democratic principles, it should be admissible to
present evidence, if it exists, of individuals not fighting on the side of the Fascists, or
such facts would need to be determined by the relevant administrative authority.
According to the provisions of the first paragraph of Article 10, Articles 11, and 12,
the pool of beneficiaries was said to be determined in conflict with the principle of
fairness and equality, thereby also making these provisions contrary to Articles 8
and 153 of the Constitution. The petitioner demonstrated his legal interest by the
fact that he, as the legal heir of Pavlo Perles and Franc Perles, whose assets were
nationalised based on the AVNOJ Decree owing to them being persons of German
nationality, had an interest in annulling the challenged provisions, as they prevented
him from inheriting the assets. A negative decision on citizenship was issued to both
of the aforementioned persons, as well as to the petitioner’s two uncles who were
allegedly found not to have been citizens of FPRY as they had no right of domicile in
the Kingdom of Yugoslavia as on 6 April 1941.

The petitioner, Edeltraut Urbanc, challenges the provisions of the second paragraph of
Article 9, the third paragraph of Article 63 of the DenA, and the second paragraph of
Article 35 of the CA. In the opinion of the petitioner, the last provision is contrary to
the provisions of Articles 14,32, 61,and 63 of the Constitution, and she therefore urges
the Constitutional Court to prohibit its use. Similarly, she proposes the abrogation of
the listed provisions of the DenA, as they explicitly provide for the application of the
second paragraph of Article 35 of the CA. Persons of German nationality were allegedly
forcibly displaced after the Second World War, with the Slovene legislature allegedly
denying them the right to citizenship merely for reasons of national affiliation, since
it made no distinction between loyal and disloyal citizens. This is allegedly contrary
to the spirit of the Constitution and to the general principles of international law.
Here, during the procedure for determining citizenship, the administrative bodies
were allegedly using data from the population census, which was conducted in 1941,
contrary to Article 38 of the Constitution. The petitioner, Edeltraut Urbanc, bases her
legal interest on the fact that, according to the third paragraph of Article 63, she was



issued a negative decision in the proceedings on determining the citizenship for the
reasons specified in the second paragraph of Article 35 of the CA, and that the assets
of her father were allegedly confiscated in 1945.

The petitioners, Carl Count de Villavicencio-Margheri, and Anneliese Walsch,
challenge the third paragraph of Article 6, the second paragraph of Article 9, and
the third paragraph of Article 63 of the DenA, as well as the second paragraph of
Article 35 of the CA. They argue that the challenged provisions are inconsistent with
Articles 2,14, 21, 22, and 25 of the Constitution. It is alleged that the aforementioned
provisions are not consistent with Article 2 of the Constitution, given that the
proceedings under the third paragraph of Article 63 of the DenA cannot serve as
the basis for establishing that the affected persons whose assets were dispossessed
being of German nationality did not commit any criminal offence, or that they could
demonstrate solidarity with the liberation movement as anti-Nazis. The challenged
provision was also contrary to the principle of the state governed by the rule of law
as it limited evidence during the enforcement of rights, thus allegedly representing
also inconsistency with Article 22 of the Constitution. The petitioners believe that
the Decree, based on which the assets were dispossessed, was inconsistent with the
principles of the state governed by the rule of law. The Constitutional Court had
supposedly already abrogated such general acts in similar cases (in case No. U-I-6/93;
OdlUS 111, 33). In this case, the sanction was ostensibly founded on the national
status of an individual, allegedly imposing it without bringing charges against the
individual and without the individual being convicted. The petitioners believe that
the assets were seized contrary to the provisions of Articles 2, 10, 11, and 17 of the
Universal Declaration of Human Rights and the provisions of Articles 14, 15, 26,
and 27 of the International Covenant on Civil and Political Rights (Official Gazette
SFRY {- Socialist Federal Republic of Yugoslavia], MP, No. 7/71). They also refer to
the provision of Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (Official Gazette RS, No. 7/94 — hereinafter referred to as the
ECHR) and draw attention to Article 4 of Protocol No. 4 and Article 1 of Protocol No.
7 to this Convention. This was allegedly a collective removal of citizenship, including
expulsion,and the collective dispossession of assets, therefore a collective punishment.
Therefore, this purportedly was an unlawful measure based on the grounds of race
and nationality, and therefore contrary to Article 14 of the Constitution, Article
14 of the ECHR, and Article 2 of the aforementioned international covenant. The
inability to prove loyalty during the Second World War is also said to be contrary
to the protection of human personality and dignity — contrary to Article 21 of the
Constitution. This provision allegedly deprived individuals of the right to be a subject
in proceedings before a state authority; human dignity was said to be trampled over
by establishing the presumption of Nazi collaboration without the possibility of
demonstrating the truth. The provision is also allegedly contrary to Article 25 of the
Constitution, since all the decisions issued on the basis of the challenged provision
allegedly failed to contain the reasons supporting the decisive facts. As proof of their
claims, the petitioners refer to the positions of the Constitutional Court in cases
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Nos, U-1-20/92 (OdIUS 1, 85), U-I98/91 (OdIUS 1, 101), and U-1-69/92 (OdIUS 1, 102).
They also refer to the practice of the European Commission of Human Rights and
the case law of the Austrian Constitutional Court. In the opinion of the petitioners,
the general provision of the third paragraph of Article 6 of the DenA is believed to
be questionable as it enables discrimination. The possibility of discrimination lies in
the fact that it does not determine the exclusions and limitations which should be
taken into account, causing the provision to be indeterminable and allegedly open
to arbitrary application. The petitioners also draw attention to the legal criticism of
the decision of the Czech Constitutional Court, which ruled on a similar petition
brought by Sudeten Germans.

The petitioner, Carl Count de Villavicencio-Margheri, bases his legal interest on the
fact that he lodged a denationalisation claim and that a decision had been issued
in proceedings on determining citizenship on the basis of the third paragraph of
Article 63 of the DenA, establishing that the petitioner’s father could not be deemed
a Yugoslav citizen. The petitioner, Anneliese Walsch, bases her legal interest on the
assertions that she lodged a denationalisation claim and that it was found during
proceedings on determining citizenship that her parents were considered Yugoslav
citizens. The procedure of denationalisation has yet to be completed, but the finding
regarding citizenship under the third paragraph of Article 63 of the DenA is alleged
to have come into question on account of the Act on Temporary, Partial Suspension
of Assets Restitution (Official Gazette RS, No. 74/95).

The petitioner, Maria Wogerer-Maclean, similarly challenges the third paragraph of
Article 63 of the DenA. She believes that the challenged provision is inconsistent
with Articles 14, 27, and 61 of the Constitution. She alleges that the provision of
the second paragraph of Article 35 of the CA is a retaliatory measure, alongside the
AVNOJ Decree, directed at persons of German nationality. It supposedly punishes
Yugoslav citizens of German nationality who, owing to their disloyalty and occasional
criminal behaviour during the war, did not deserve Yugoslav citizenship. According
to the explanation of the Ministry of the Interior, this provision is said to have applied
retroactively from 28 August 1945, despite the administrative bodies allegedly
determining whether a person was of German nationality and his absence from the
state as on 4 December 1948. The Supreme Court is allegedly of the same opinion,
and interprets the challenged provision as being a statutory fiction, implying that the
disloyal behaviour requirement is a given for persons who are not registered in the
record of citizens, and so an administrative authority is not required to determine
this and the party at issue in the proceedings cannot challenged it. In the opinion
of the petitioner, when the Supreme Court interpreted the challenged provision, it
thereby accepted a position of presumed guilt, that the party to proceedings cannot
challenge, and this is contrary to the provisions of Article 27 of the Constitution.
The petitioner, Maria Wogerer-Maclean, bases her legal interest on the fact that she
requested the determination of citizenship on the basis of Article 29 of the Citizenship
of the Republic of Slovenia Act (Official Gazette RS, Nos. 1/91-1, 30/91-1, and 38/92 -
hereinafter referred to as the CRSA). Pursuant to the third paragraph of Article 63



10.

of the DenA, the responsible authority issued a joint decision on her request and
the application submitted subsequently by the body responsible for conducting the
denationalisation procedure, in accordance with which the petitioner was deemed
not to be a Yugoslav citizen.

The petitioners, Martin Jakli¢, Peter Mihalek, and Nino Mihalek, challenge Article
12 of the DenA. Due to the restriction to the first line of succession, the petitioner,
Martin Jakli¢, challenges this Article as it puts other legal successors in an unequal
position, thereby restricting the constitutionally protected right to inheritance
under Article 33 of the Constitution. This petitioner substantiates his legal interest
by stating he is one of the nephews who lodged a claim for the denationalisation of
the assets confiscated from his aunt. She left Yugoslavia as an “exile” [optant] in the
exodus of Gottscheers in 1942. The petitioners, Peter and Nino Mihalek, believe that
the challenged provision is contrary to the principle of fairness and the principle
of equality before the law because it refers only to persons of German nationality,
and the petitioners are the legal successors of an Italian citizen of Slovene descent
who was married to a Slovene and Yugoslav citizen and whose children are also
Slovenes holding Slovene citizenship. The petitioners substantiate their legal interest
by the fact that the competent authority rejected their denationalisation claims,
stating in the reasoning that the challenged provision relates only to cases where the
natural person referred to in the second paragraph of Article 9 of the DenA is not a
beneficiary under the DenA.

The petitioners, Karl Palm and Peter Krisper, challenge the second paragraph of
Article 35 of the CA for reasons of non-conformity with Article 14 of the Constitution.
The petitioner, Karl Palm, believes that the challenged provision is contrary to the
Constitution, as it retroactively interfered with the rights of persons who supposedly
held Yugoslav citizenship pursuant to the Citizenship Act of 1945. In unlawful
proceedings, the FPRY allegedly found the majority of citizens of German, Austrian
or Hungarian nationality to be disloyal, before expulsing them and retroactively
depriving them of their citizenship in 1948. The petitioner demonstrates his legal
interest by the fact that, during the procedure for determining citizenship pursuant
to third paragraph of Article 63 of the DenA, he was issued a negative decision
on the grounds referred to in the second paragraph of Article 35 of the CA. The
petitioner, Peter Krisper, believes that the second paragraph of Article 35 of the
CA is also contrary to the freedom of movement referred to in Article 32 of the
Constitution and the right to expression of national affiliation referred to in Article
61 of the Constitution. He bases his legal interest on the fact that his parent’s assets
were confiscated pursuant to the AVNOJ Decree, as they were persons of German
nationality and due to the negative declaratory decision on citizenship issued on the
grounds stemming from the second paragraph of Article 35 of the CA, the restitution
of assets within the denationalisation procedure became impossible.

The petitions were submitted to the National Assembly. The National Assembly
replied to the petitions under Paras. 1 through 3 and Paras 8 and 9 of this reasoning.
According to the position of the National Assembly, the challenged provisions are
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11.

not contrary to the Constitution, the generally valid principles of international law
or treaties. The National Assembly believes that the CA dating back to the years
after the Second World War cannot be subject to a review of constitutionality since
it had already ceased to be valid for decades prior to the implementation of the
Constitution; it would, however, be possible to review the constitutionality of only
those provisions of the DenA which relate to the use of this statutory regulation in
the procedures currently being conducted, i.e. the provisions of Articles 9, 10, and
11 and the third paragraph of Article 63 of the DenA. These provisions are allegedly
also not contrary to the prohibition of retroactivity determined in Article 155 of
the Constitution, since the DenA affects the already completed legal relations only
from its enactment onward for the legitimate purpose of remedying injustices in
favour of dispossessed assets beneficiaries. It is also alleged that the DenA is not
contrary to the right to private property under Article 33 of the Constitution, given
that it is only on the basis of this Act that private property with respect to socialised
assets was established, meaning the Act does not seize assets, interfere with them
and places no restrictions on them. The National Assembly believes that Article 9 of
the DenA is not contrary to Article 14 of the Constitution, since the two conditions
for determining the beneficiary status, i.e. the original ownership of the assets
and Yugoslav citizenship, are defined equally for all beneficiaries. The Yugoslav
citizenship criterion is supposedly founded on the principle of legal continuity and
expressed in the Constitutional Act Implementing the Basic Constitutional Charter
on the Independence and Sovereignty of the Republic of Slovenia by the fact that
the Kingdom of Yugoslavia was not only a victim of the fascist coalition’s aggression
during the Second World War but was also occupied, as well as by the fact that the
FPRY entered into a number of peace treaties with other states that oblige foreign
states (Italy, Hungary and Austria) to compensate their citizens for the assets seized
from them in Yugoslavia, which is also purportedly expressly regulated by the
provision of Article 10 of the DenA.

The National Assembly is of the view that the second paragraph of Article 9 of the
DenA does not make a distinction in terms of the right to denationalisation by
nationality of the person affected, but by that person’s position or activity during
the war. This provision allegedly enables persons of German nationality who lived
abroad to be beneficiaries if they had been interned or fought on the side of the
anti-fascist coalition. In addition, the provision of the third paragraph of Article 63
of the DenA allegedly favours beneficiaries, since it allegedly prevents the aversion
of the affected persons to the previous political regime from being considered as
disloyalty. In the opinion of the National Assembly, all of those persons affected who
require the determination of their Yugoslav citizenship in declaratory proceedings
conducted by competent authorities, have the possibility of lodging legal remedies,
including judicial protection in a judicial review of administrative acts procedure.
Therefore, they should be guaranteed equal protection of their rights in accordance
with Articles 22, 23, and 25 of the Constitution. The challenged provisions are
supposedly not discriminatory but instead serve as exceptions to the basic criterion



12.

13.

14.

for denationalisation eligibility, which are necessary given the different circumstances,
status, and actions of potential beneficiaries. The National Assembly believes that
the DenA does not recognise or tolerate genocide, nor does it restrict freedom of
movement or the expression of national affiliation.

The provision of Article 12 of the DenA is not contrary to the Constitution, since,
in the opinion of the National Assembly, the DenA does not regulate the issue of
inheritance, but determines who denationalisation beneficiaries are, and in addition
regulates this issue as a further exception in favour of the closest relatives (spouses and
descendants) of the persons whose assets were seized, but were not Yugoslav citizens.
The National Assembly believes that this statutory regulation is not contrary to the
principle of equality nor to Article 67 of the Constitution, since the second paragraph
of this article specifies that a law will determine the conditions and methods of
inheritance, which in Slovenia and in other countries does not provide the same
status and equal rights to all heirs, depending on their relation to the decedent.

The positions of the National Assembly were submitted to the petitioners who
responded to its statements. All the petitioners insist on the alleged inconsistency
of the challenged provisions, supplementing their statements in response to the
National Assembly’s position.

The petitioners, Dr Aleksander Weingerl and the Freedomsbridge International
Society, further state that the seizure of assets was enacted when it was published
in the Official Gazette DFY, dated 6 February 1945, and its entry into force was
retroactively determined for 21 November 1944, when the AVNOJ resolution that all
persons of German descent lose Yugoslav citizenship, all civil rights and all their assets
are confiscated and converted to state property was allegedly adopted. An obligatory
interpretation of point 2 of Article 1 of the AVNOJ Decree was published in the Official
Gazette DFY, No. 39/45. The petitioners believe that the legislature overlooked the
fact that person’s assets were confiscated pursuant to the second paragraph of Article
1 only if that person was a Yugoslav citizen. The confiscation decisions supposedly
always indicated that a Yugoslav citizen was involved. Therefore the citizenship of
persons of German nationality was not deprived by the CA dated 28 August 1945, but
no earlier than by the amendment to this Act in 1948, which cumulatively determined
three conditions for deregistration from the register of citizens; in reality, only the
absence of a person from the state was determined. According to the assertions of the
petitioner, no examination of disloyalty took place, and German nationality was said
to be determined via a subsequently composed list of Kulturbund members. This list
was allegedly compiled in 1948 for expropriation purposes and was not identical to
the original Kulturbund member lists, which supposedly had not been preserved in
their entirety. By not applying one of the aforementioned cumulatively determined
conditions, the regulation in fact became stricter, not more lenient. In addition, the
second paragraph of Article 9 and the third paragraph of Article 63 of the DenA
supposedly transferred the burden of demonstrating loyalty to the beneficiary, further
restricting the beneficiary in the demonstration of loyalty to submitting evidence of
internment or fighting on the side of the anti-fascist coalition.
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16.

The confiscation of assets was supposedly carried out in 1946, while the provision
regarding registration in the record of citizens to which the second paragraph of
Article 9 of the DenA refers, i.e. an amendment to the second paragraph of Article 35
of the CA, was promulgated no earlier than in the Official Gazette FPRY, No. 105/48.
The second paragraph of Article 9 of the DenA allegedly explicitly determined that
citizenship needs to be determined at the time the assets were dispossessed, with the
entry in the register of citizens. The petitioners believe it should be noted that the
registers of citizens were only introduced in 1947, whereupon the first entry made was
based on permanent residence notifications and homeland registers. An individual
deported after the war was therefore never entered in the register of citizens, and the
amendment to the CA in 1948 supposedly only legalised the already implemented
situation. The petitioners believe that the DenA re-enacts the application of the
CA, thereby supposedly demonstrating the need to review the constitutionality of
these provisions, and clearly expressing the legislature’s intention in this regard for
persons of German nationality to not enjoy the same rights as other beneficiaries.
The petitioners reiterate that it is not possible to consider persons born in Slovenia
as foreigners, thereby substantiating the alleged inconsistency with Article 14 of the
Constitution. They also draw attention to the fact that the competent ministry uses
the provision of the second paragraph of Article 35 of the CA retroactively, despite
the amendment of 1948 not applying retroactively and, consequently, the application
of this provision was not even consistent with the constitution valid at the time. The
petitioners also believe that the procedures determining citizenship reveal that the
third paragraph of Article 63 of the DenA is not used to the benefit of beneficiaries,
but instead clearly to their detriment. The competent authorities’ reference to
national origin is allegedly also directly contrary to Article 14 of the Constitution.

The petitioners also state that, based on the treaty on implementing the provisions
of the Austrian State Treaty, symbolic damages were only awarded to Austrian
citizens who had Austrian citizenship prior to 1938 and those who regained it in
April 1945; similarly, damages were supposedly also awarded to the citizens of the
German Reich in the Federal Republic of Germany. However, damages were not
awarded to persons whose properties were nationalised as Yugoslav citizens of
German nationality. The petitioners believe that the principle of legal continuity,
expressed in the Constitutional Act Implementing the Basic Constitutional Charter
on the Independence and Sovereignty of the Republic of Slovenia, has no direct
connection with this issue and that the argument regarding the occupation of the
Kingdom of Yugoslavia on the part of the fascist coalition is irrelevant in the legal
sense. The petitioners believe that, in accordance with Article 2 of the Constitution,
the challenged provisions need to be abrogated, given that the condition of Yugoslav
citizenship is allegedly set only in order to exclude from the denationalisation
process those persons of German nationality who were deported after the Second
World War and now live abroad. The petitioners believe that the principle of equality
is also binding on the legislature, which must ensure equal rights for everyone, and
implies a general ban on discrimination that is not based on facts but instead on
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personal characteristics such as race, sex, or even nationality. Even if it is not evident
from the wording of a law itself, inequality is also said to exist whenever apparent
inequality exists when applying a law. The petitioners believe it is also necessary to
take into account that the first paragraph of Article 9 of the DenA does not make the
beneficiary’s status contingent on being a citizen of the Republic of Slovenia, but on
the citizenship of some other state, as a result of which the legislature will not be able
to base its different treatment on Articles 13 and 68 of the Constitution.

The petitioners believe that the challenged provisions are contrary also to
the provisions of Article 14 of the EHCR and Article 1 of Protocol No. 1 to this
Convention,dated 20 March 1952. Respect for property should not only be interpreted
as the effective protection of property and the enjoyment of rights stemming from
property, but also its restitution if the property has been dispossessed in an unlawful
manner and contrary to Article 14 of the Convention. The petitioners also refer to
the reasoning of the Decision of the Constitutional Court No. U-I-75/92, dated 31
March 1994 (OdIUS 111, 27) regarding remedying the consequences incurred due to
the implementation of the regulations that violated human rights and fundamental
freedoms. The challenged provisions are said to have violated these rights by
introducing a distinction on the grounds of nationality. They believe that fairness
also requires the restitution of the assets at issue.

The petitioner, Adolf Arne Titus Perles, contests the claim of the National Assembly
that the alleged retroactivity in the second paragraph of Article 35 of the CA is
unfounded, as well as the claim that the provisions of Articles 9, 10, and 12, and the
third paragraph of Article 63 of the DenA favour the beneficiaries. The provision of
the third paragraph of Article 63 of the DenA allegedly prevents beneficiaries from
knowing what type of disloyalty they have been accused of committing, and prevents
beneficiaries from refuting this “conviction” or “qualification”. The petitioner believes
that it is clear from the very reasoning of the National Assembly that aversion to the
previous regime alone was deemed to be disloyal. In the opinion of the petitioner,
the National Assembly should also clarify how it is possible that a natural person
whose assets were nationalised in 1945 was not entered in the register of citizens that
year due to the grounds referred to in the second paragraph of Article 35 of the CA,
which was implemented in 1948. The petitioner believes that the second paragraph
of Article 9 of the DenA inadmissibly equates the citizenship status with the entry of
persons in the records, whereas the individual was not informed as to whether he/she
was entered in the records and did not have any legal remedy to appeal such decision.
The petitioners, Edeltraut Urbanc and Peter Krisper, further state that in the
procedure for determining citizenship the competent administrative authority
limits itself only to determining German nationality and residence abroad.
By consistently denying persons of German nationality entry into the register
of citizenship, the administrative authority is supposedly guilty of ethnic
discrimination contrary to Article 14 of the Constitution and to treaties. The
petitioner, Edeltraut Urbanc, believes that the second paragraph of Article 9 of the
DenA confirms this discrimination, or even intensifies it when compared with the
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second paragraph of Article 35 of the CA. The latter allegedly at least required a
distinction between persons of German nationality to those who were loyal and
those who were disloyal, whereas the Slovene legislature supposedly treated all
these individuals the same. The challenged provisions are thus said to be contrary
to Articles 16, 61 and 153 of the Constitution and contrary to Article 14 of the
EHCR and Article 2 of Protocol 4 to this Convention. The petitioner, Peter Krisper,
also believes that guaranteed judicial protection in judicial review of administrative
acts procedure is of no help to a beneficiary precisely because of the provision of
the third paragraph of Article 63 of the DenA.

The petitioner, Karl Palm, states that the competent authority issued him a decision of
rejection regarding citizenship on the basis of the provision of the second paragraph
of Article 35 of the CA, which the National Assembly claims is no longer valid. In the
petitioner’s opinion, it should be noted that also all the Slovenes who were deported
on account of the communist revolution and to whom German nationality was
supposedly ascribed by UDBA (state security agency) are categorised as persons of
German nationality who were deported after the war. The petitioner was placed on
this list out of personal revenge. The petitioner believes that the provision of the
third paragraph of Article 63 of the DenA is detrimental to beneficiaries, since it
significantly alters the original intention of the challenged provision of the CA. The
Citizenship Act adopted in 1945 was intended to impose sanctions on those members
of German nationality who, through their actions, harmed the interests of the nations
and state of Yugoslavia, while the amendment of 1948 introduced sanctions against
those persons of German nationality who, as victims of the terror imposed by the
authority at the time, were supposedly deported from their homeland on account of
their assets. The third paragraph of Article 63 of the DenA supposedly, by removing
the loyalty condition, imposed sanctions on persons who were forcibly deported from
Slovenia, who were allegedly attributed German nationality by repressive authorities,
overlooking whether or not the individual was a criminal. The challenged provision
of the CA, which the Ministry of the Interior uses with retroactive effect despite it
being allegedly unclear from the amendment to the CA introduced in 1948 that this
Act could be applied retroactively, allegedly allows the arbitrary use of this Act. This is
said to be evident from the fact that citizenship is recognised for some persons and not
for others in the same circumstances. The amendment to the CA of 1948 supposedly
also introduced a review of citizenship (Article 35.a) which has been said to also allow
for the retroactive removal of citizenship. The petitioner was supposedly entered in
the electoral register with the Kranj Local Court Decision, dated 28 September 1945,
which means that his citizenship was also recognised at the time. The petitioner was
said to have been forcibly taken to a concentration camp in Maribor and deported to
Austria in April 1946 based on a secret list of “Volksdeutsche” by the president of the
Local National Committee. The petitioner believes that it is legally inadmissible that
the authorities of the Ministry of the Interior repeat UDBA procedures from 1945 in
terms of content and methodology for the purpose of changing facts that were legally
attested by the Kranj Local Court in 1945.
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In the proceedings examining the petition, clarifications regarding the petitions
were also obtained from the Ministry of Justice and the Ministry of the Interior.
The Ministry of Justice believes that the DenA does not take away property rights
and that the right to denationalisation is not tied to personal circumstances but
instead to citizenship. The issue with regard Article 12 and the first paragraph of
Article 9 of the DenA is the suitability of the regulatory framework which is to
be determined by the legislature. The Ministry of Justice believes that the second
paragraph of Article 35 of the CA no longer applies as of 1 January 1965. In addition
to not being able to determine disloyalty under the provisions of the third paragraph
of Article 63 of the DenA, the systemic regulatory framework, according to which an
administrative decision may be rendered void, allegedly enables that the confiscation
of assets decisions are challenged in all cases where the previous owner was not in
fact a German national. The Ministry of Justice lists the conclusion of agreements
on global compensation which the former state entered into with other states in
order to compensate for the damage sustained by the nationalisation of assets as the
reason why foreigners are not eligible for denationalisation. The provision of the
second paragraph of Article 9 and Article 12 of the DenA, as well as the provision
of the first paragraph of Article 10 of the DenA, supposedly expand the pool of
denationalisation beneficiaries; therefore, it supposedly cannot be considered a
restriction or instance of unequal treatment. The provision of Article 11 of the DenA
is said to be of a legally technical nature, as the assets of a deceased person cannot be
nationalised, since the deceased loses ownership of the assets at the time of death.

The Ministry of the Interior explained that the first paragraph of Article 35 of the CA
specifies that all persons who were domiciled in one of the Yugoslav municipalities
as on 6 April 1941 obtained citizenship of the FPRY, since records of the rights of
domicile were kept in the Kingdom of Yugoslavia, but no citizen records. The Ministry
is not aware of the practice for determining citizenship prior to the introduction
of the registers of citizens which were introduced with the Rules on Implementing
FPRY Citizenship (Official Gazette FPRY, No. 98/46). The entries made in the register
of citizens were not constitutive in nature, and records were never kept of negative
declaratory decisions that could have been issued. The CA was supplemented in 1948
(Official Gazette FPRY, No. 105/48) with the second paragraph of Article 35, which is
being challenged in these proceedings, with the provision having retroactive effect. In
the opinion of the Ministry, the persons referred to in the second paragraph of Article
35 of the CA did not become citizens of the FPRY and could not be entered in the
registers of citizens. When assessing the citizenship of persons who were discovered
to have failed to become citizens of the FPRY based on the second paragraph of
Article 35, the Ministry of the Interior took into account evidence of German
nationality (origin, personal statements made at the beginning of the occupation
in 1941 when the population census was conducted, deciding for the German
Reich at the time of Slovenia’s division, Kulturbund membership, Heimatbund or
Volksbund membership if the person in question obtained permanent German
citizenship based on the Nazi Decree of 1941) and of absence from the FPRY, at no
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point assessing the disloyalty condition under the third paragraph of Article 63 of
the DenA. The Ministry obtains evidence of German nationality from the Archives
of the Republic of Slovenia, the Institute of Contemporary History, regional archives
and museums, the archives of district courts and the Archives of the Ministry of the
Interior. According to statements provided by the Ministry, the existence of disloyal
behaviour was established immediately after the Second World War on the basis of
checks performed by the secret services, which now cannot be verified retroactively
owing to the substantial length of time that has elapsed. That is also the reason for
the enactment of the provision of the third paragraph of Article 63 of the DenA.
The Ministry of the Interior explicitly draws attention to the distinction made
between the persons referred to in the third paragraph of Article 9 of the DenA
(whose citizenship, which they held and obtained on the basis of the first paragraph
of Article 35 of the CA, was revoked by way of a decision) and the persons referred
to in the second paragraph of Article 35 of the CA, who never became citizens of the
FPRY. The Ministry of the Interior believes that the regulations associated with the
protection of personal data and the regulations regarding population censuses are
irrelevant, singling out the provision of Article 39 of the CRSA, which ensures legal
continuity with the previous legal orders, as being important.

B-1

The Constitutional Court joined the petitions mentioned in part A of the reasoning
for their joint consideration and decision-making.

The Constitutional Court first examined whether it had the jurisdiction to assess
the provisions of the second paragraph of Article 35 of the CA, and whether the
petitioners had demonstrated a legal interest in challenging the individual provisions
of the law. Pursuant to the provision of Article 24 of the Constitutional Court Act
(Official Gazette RS, No. 15/94 — hereinafter referred to as the CCA), anyone who
demonstrates legal interest may lodge a petition to initiate proceedings. Legal interest
is deemed to be demonstrated if a regulation or general act issued for the exercise of
public authority, the review of which has been requested by the petitioner, directly
interferes with his rights, legal interests, or legal position.

The CA did not become a constituent part of the legal order of the Republic of
Slovenia on 25 June 1995, as it was not in force at the time. In general, the
Constitutional Court cannot decide on the constitutionality of a law which has
ceased to be valid prior to the lodging of a petition. However, the Constitutional
Court may review the constitutionality of such regulation if it is still in use and the
petitioner requires constitutional court protection. The Constitutional Court already
adopted such a position in Decision No. U-I-6/93, dated 1 April 1994 (OdIUS III,
33), and Decision No. U-I-67/94, dated 21 March 1996 (OdIUS V, 31). In this respect,
the constitutionality of the regulation as such is not reviewed, but a review is made
whether its use in ongoing individual legal proceedings could be constitutionally
inadmissible. In accordance with the provision of Article 39 of the CRSA, when
determining the citizenship of an individual it is necessary to apply the regulations
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regarding citizenship from the individual’s birth to the day of the determination of
citizenship. This means that the competent authority may also apply the provision
of the second paragraph of Article 35 of the CA in current proceedings, and issue a
declaratory decision on the existence or non-existence of citizenship on this basis. A
provision which does not apply in the formal legal sense is thus used in its entirety
in current proceedings. Such application of a legal provision cannot remain beyond
the scope of the review of the Constitutional Court, if a petitioner demonstrates a
need for judicial protection of his or her rights or positions. The petitioners, Karl
Palm, Peter Krisper, and Edeltraut Urbanc, demonstrate a legal interest to review
the constitutionality of the use of this legal provision, since a negative declaratory
decision was issued to them and to their predecessors, precisely on the basis of this
statutory provision in proceedings for determining citizenship.

The petitioner, Edeltraut Urbanc, also demonstrates a legal interest to review the
constitutionality of the second paragraph of Article 9 of the DenA and the third
paragraph of Article 63 of the DenA, since the former provision regulates which
persons who were not Yugoslav citizens under the second paragraph of Article 35 of
the CA are nevertheless deemed beneficiaries, and the latter provision prevents the
petitioner from putting forward the objection of loyalty in proceedings determining
citizenship in connection with denationalisation according to the valid practice of
the competent administrative authorities and case law of the Supreme Court.

The petitioner, Dr Aleksander Weingerl, fails to demonstrate a legal interest for
challenging the provisions of the third paragraph of Article 9, Article 10, and Article
11 of the DenA. The provision of the third paragraph of Article 9 refers to persons
whose assets were nationalised as a result of the termination of citizenship by way of
revocation, while the provision of the first paragraph of Article 10 refers to persons
from the Zone B region of the Free Territory of Trieste, to whom citizenship was
recognised in 1947. The two cited provisions do not directly interfere with the rights
of the petitioner. Their potential abrogation would not alter the legal position of
the petitioner. Similarly, the provision of the second paragraph of Article 10 of the
DenA does not alter the legal position of the petitioner. It is evident from treaties in
which compensation for nationalised assets was agreed with individual foreign states
(including Austria) that the compensation obligation was assumed by these states
only for persons who were their citizens either prior to the war or at the time of the
assets nationalisation at the latest. Even a possible abrogation of the provision of
Article 11 of the DenA would not alter the petitioner’s legal position, since according
to his own statements, a negative decision was issued both for him and for his father,
putting the petitioner in the same legal position, if it were deemed that the assets
were transferred to the heirs on the day of his father’s death and nationalised in
relation to them, as though it were deemed that the persons to whom the decision
regarding nationalisation was actually referring to were the beneficiaries.

For the reasons cited in the previous Paragraph of this reasoning, the petitioner,
Adolf Arne Titus Perles, also fails to demonstrate his legal interest for challenging
the provision of the third paragraph of Article 9 and the first paragraph of Article
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10 of the DenA. The petitioner does not separately substantiate his legal interest in
relation to the provision of Article 11 of the DenA, but it is possible to conclude from
his other statements that he fails to demonstrate his legal interest. The determination
of citizenship is said to have been requested for all his legal predecessors, thereby
making it impossible to conclude that this provision interferes directly with the
petitioner’s legal position.

The Freedomsbridge International Society has not demonstrated its legal interest
for challenging the provisions of the DenA. These provisions do not interfere with
the rights or legal position that it holds as an association. The legal interest of this
society for challenging the provisions which directly interfere with the rights or legal
position of its members, however, cannot be recognised on the basis of its general
endeavours for human rights and fundamental freedoms.

The petitioner, Carl Count de Villavicencio-Margheri, did not demonstrate his
legal interest for challenging the provision of the third paragraph of Article 63
of the DenA. It is clear from the petitioner’s assertions that he is challenging the
mentioned provision in the part specifying that it is impossible to determine
the existence of disloyal actions against the interests of the nations and state
of the FPRY in proceedings determining citizenship for the purpose of a
denationalisation procedure, i.e. the part in which the provision requires the
modified use of the provision of the second paragraph of Article 35 of the CA in
proceedings determining citizenship. It is evident from the decision of the Ministry
of the Interior enclosed by the petitioner that, in determining the citizenship of
the petitioner’s predecessor, the provision of the second paragraph of Article 35
was not applied at all. According to the aforementioned decision, the petitioner’s
predecessor did not become a citizen of the then People’s Republic of Slovenia and
FPRY owing to the provisions of the first paragraph of Article 35 and Article 37 of
the CA. Therefore, any possible abrogation of the provision of the third paragraph
of Article 63 of the DenA in the part which refers to the use of the provision of the
second paragraph of Article 35 of the CA, cannot directly affect the petitioner’s legal
position. His legal position was determined by the provision of the first paragraph
of Article 35 of the CA and the first paragraph of Article 9 of the DenA, which the
petitioner is not challenging. Therefore, the petitioner also does not demonstrate
a legal interest to review the provision of the second paragraph of Article 35 of the
DenA or to review the second paragraph of Article 9 of the DenA. The petitioner
did not state how the potential abrogation of the provision of the third paragraph
of Article 6 of the DenA could alter his legal position. Therefore, the legal interest
to challenge such provision was also not demonstrated.

Similarly, the petitioner, Anneliese Walsch, failed to demonstrate a legal interest
to challenge the second paragraph of Article 9, the third paragraph of Article 63 of
the DenA or the second paragraph of Article 35 of the CA. The petitioner herself
states that it was established during the procedure for determining citizenship of
her legal predecessors that her parents were citizens of the People’s Republic of
Slovenia and FPRY and her assertions are confirmed by the documents enclosed
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with her petition. The two decisions determining the citizenship of her mother and
father were based on the provision of the first paragraph of Article 35 and Article
37 of the CA. Even in this case, as in the cases referred to in the previous Paragraph
of the reasoning, the provision of the second paragraph of Article 35 of the CA was
not applied. Therefore, any abrogation of the second paragraph of Article 9 and the
third paragraph of Article 63 of the DenA in the part that is also challenged by the
petitioner, or a potential ban on the application of the second paragraph of Article
35 of the CA, cannot bring about a change to her legal position, notwithstanding
the provisions of the Act on Temporary, Partial Suspension of Assets Restitution,
the constitutionality of which was decided by the Constitutional Court with
Decision No. U-1-107/96 dated 5 December 1996 (Official Gazette RS, No. 1/97).
Much like the petitioner referred to in the previous Paragraph of this reasoning,
this petitioner also demonstrated a legal interest to challenge the provision of the
third paragraph of Article 6 of the DenA.

The Constitutional Court dismissed in whole or in part the petitions for which the
petitioners did not demonstrate a legal interest. The Constitutional Court accepted
for consideration the petitions that challenged the first and second paragraphs of
Article 9, Article 12, the third paragraph of Article 63 of the DenA, and the second
paragraph of Article 35 of the CA, initiated proceedings to review constitutionality
and, on the basis of the fourth paragraph of Article 26 of the CCA, immediately
proceeded to decide on the merits of the case.

B-1II

The first paragraph of Article 9 of the DenA reads:

“The natural persons referred to in Articles 3, 4, and 5 of this Act are deemed

beneficiaries if they were Yugoslav citizens at the time their assets were nationalised,

and this citizenship was recognised after 9 May 1945 by law or treaty”.
This provision sets one of the fundamental rules for assessing whether a person whose
was assets were nationalised was entitled to denationalisation. This rule requires that
the person held the status of a Yugoslav citizen at the time of nationalisation and that
this citizenship was recognised after 9 May 1945 by law or treaty. As is evident from
the materials for the adoption of the DenA in the legislative process, the intention of
the legislature was to remedy within the framework of possibilities the injustices that
were committed, particularly during the post-war period regarding the interference
of the state in ownership relations on account of the so-called revolutionary
transformation of society at the time and on account of dealing with enemies of the
regime. To that end, the legislature adopted the premise that all dispossessions of
assets based on regulations and acts of the state and its authorities during a specific
period that interfered with the private property of Yugoslav citizens were, as a rule,
deemed injustices unless they received appropriate compensation (proposal to adopt
the DenA, including the draft law, Gazette of the People’s Assembly of the Republic
of Slovenia, No. 7/91). Denationalisation is also intended to privatise that part of
the social property which was created through the unjust nationalisation of private
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property, by returning the assets to the owner or his legal successors as priority
beneficiaries in the process of social property privatisation. The Constitutional
Court agrees with the National Assembly’s position that the DenA does not take
possession over assets and does not interfere with property rights, but under specific
conditions allows the acquisition of the title to property which until now had been
social property. The DenA did not abrogate regulations and individual decisions, on
the basis of which nationalisation was carried out during the postwar period. These
regulations interfered with property rights at the time the assets were nationalised.
Therefore, in this respect, questions cannot be raised regarding the constitutional
admissibility of restricting property rights and so the challenged provisions of the
DenA are not contrary to Article 33 of the Constitution and to Article 1 of Protocol
No. 1 to the ECHR. Similarly, they are also not contrary to Article 155 of the
Constitution, which invokes a ban on retroactive regulations. The Constitutional
Court may therefore not assess the constitutionality of regulations which serve as the
basis for denationalisation under Article 3 of the DenA but are now no longer valid
or used, and may only assess the constitutionality of specific provisions of the DenA.
Therefore, the Constitutional Court did not review the assertions of the petitioners
in so far as they allege that the Decree which served as the basis for the dispossession
of the assets was unconstitutional and which the DenA categorised among the legal
bases for denationalisation.

The legislature enacted a distinction between persons whose assets were nationalised
on the basis of regulations referred to in Article 3 of the DenA depending on whether
they were considered Yugoslav citizens at the time of the nationalisation. Therefore,
it is necessary to assess whether there are constitutionally admissible grounds for the
enactment of such distinction.

The reasons set out in Paragraph 33 of this reasoning indicate that neither the
challenged provision nor the other provisions of the DenA could have interfered
with the private property of the petitioners, since this type of property did not exist
when this typically transitional law came into force. However, in specific cases and to
a specific degree, the DenA regulates a special method of obtaining property rights.
The manner in which property is acquired and enjoyed is the subject of statutory
regulation pursuant to the provision of Article 67 of the Constitution, with the
function of the legislature being to determine restrictions on the constitutional
right to private property in order to ensure the economic, social, and environmental
function of ownership. In addition, Article 68 of the Constitution sets out a specific
restriction under which aliens may acquire property rights to real estate only
under the conditions provided by law. In accordance with the second paragraph of
this article, aliens may not acquire title to land except by inheritance, under the
condition of reciprocity. Article 13 of the Constitution explicitly determines that,
in accordance with the relevant treaties, aliens in Slovenia are to enjoy all the rights
guaranteed by this Constitution and laws, except for those rights which, pursuant to
this Constitution or law, only citizens of Slovenia may enjoy. Articles 13 and 68 of the
Constitution therefore serve as the basis for regulating differently the acquiring of
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property if Slovene citizens are not concerned. The Constitution leaves the regulation
of conditions for obtaining property rights by aliens to statutory regulation. In this
regard, the margin of appreciation of the legislature is wider than in cases where
the Constitution itself determines and regulates the constitutional right in question.
In accordance with the second paragraph of Article 14 of the Constitution, the
legislature is obliged to adhere to the principle of equality before the law. In this
respect, it must regulate the same legal positions equally, but may regulate certain
legal positions differently on the condition that this is not done in an arbitrary
manner. The legislature cannot be deemed to act arbitrarily when the distinction
is based on reasonable grounds derived from the matter at hand, or on the basis of
another objectively substantiated reason.

According to the assessment of the Constitutional Court, the legislature had well-
founded reasons for the distinction in this case. The assets were confiscated at a
time when Yugoslavia had been ravaged after the end of the Second World War,
with its citizens sustaining war damage of considerable magnitude. There were also
internationally binding war reparations agreed for the compensation of this damage,
and the treaties with numerous other countries on the indemnification of their
citizens for the confiscated assets demonstrate that foreign citizens had either already
been compensated for the confiscated assets or were entitled to compensation.

The National Assembly’s claim that the SFRY concluded a number of treaties
under which foreign states assumed the obligation to compensate their citizens for
the nationalised assets is true. For example, the provision of the second paragraph
of Article 27 of the State Treaty for the Re-establishment of an Independent
and Democratic Austria (Official Gazette FNRY [Federal National Republic of
Yugoslavia}, MP, No. 2/56) specifies that the FLRY has the right to seize, retain or
liquidate Austrian assets, rights, and interests within Yugoslav territory at the time
this treaty comes into force, and the Austrian government undertakes to compensate
Austrian citizens whose assets are confiscated in this manner. The Decree on
the Liquidation of Austrian Assets on the basis of the State Treaty for the Re-
establishment of an Independent and Democratic Austria (Official Gazette FPRY,
No. 6/57) determined (point II) that goods, rights, and benefits directly attached to
the Austrian state or Austrian legal entities or natural persons shall be considered
Austrian goods. The Instructions for Implementing the Decree, which the Federal
State Secretary of Finance issued on the basis of the authority vested in him by the
Decree (Official Gazette FPRY, No. 4/67), determined (point 3) that assets owned by
an Austrian citizen on 13 March 1938 (the day of the Anschluss) and that remained
such on 28 April 1945 (the day Austria was established) will be deemed Austrian
assets that were transferred to the ownership of the FPRY on the basis of the Act on
the Transfer of Enemy Assets to State Ownership and on the Sequestration of Assets
of Absent Persons (Official Gazette DFY, No. 2/45, and the Official Gazette FPRY,
No. 63/46; — hereinafter referred to as the ATEA) or on any other legal grounds. For
nationalisations carried out on the basis of the regulations referred to in point 8 of
the first paragraph of Article 3 of the DenA, the states concluded the Treaty between
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SFRY and the Republic of Austria on the Regulation of Specific Property Law Issues
(Official Gazette SFRY, MP, No. 9/81), according to which (first paragraph of Article
2), similarly, Austrian citizenship at the time of the nationalisation was taken into
account as the criterion. Pursuant to the Treaty between the Governments of the USA
and the FPRY on the Financial Claims of the USA and its Citizens (Official Gazette
Presidium of the People’s Assembly of FPRY, No. 25/51), in which the question of
compensation for US assets on account of nationalisation and other dispossessions of
assets between 1 September 1939 and the day the treaty was concluded was regulated,
only the persons with US citizenship at the time of the nationalisation or other
dispossession are entitled to compensation (Article 3).

Treaties were also concluded with other states (Hungary, Italy, Switzerland, and
Turkey). One of the criteria for compensation under these treaties is the requirement
that the individuals were citizens of this foreign state at the time the assets were
nationalised (e.g. the second paragraph of Article 5 of the Treaty between the FPRY
and the Swiss Confederation, which refers to the compensation of Swiss interests
in Yugoslavia affected by measures of nationalisation, dispossession and restrictions
(Official Gazette FPRY, No. 16/49) and Article 6 of the Protocol on the Compensation
of Turkish Assets and Property Interests in Yugoslavia (Official Gazette FPRY, No.
23/50)). With the provisions of the first paragraph of Article 3 of the Constitutional
Act Implementing the Basic Constitutional Charter on the Independence and
Sovereignty of the Republic of Slovenia, Slovenia explicitly regulated the legal
succession of the treaties concluded by Yugoslavia. Therefore, Slovenia is also obliged
and entitled to adhere to these treaties when adopting the laws, in accordance with
Article 8 and the second paragraph of Article 153 of the Constitution. The third
paragraph of Article 10 of the DenA also explicitly states that persons who received
or were entitled to compensation from a foreign state for confiscated assets were not
deemed beneficiaries under this Act.

As is evident from the aforementioned and other treaties, aliens had the opportunity
to claim compensation for confiscated assets from the state whose citizenship they
possessed. Yugoslav citizens however did not have this option. It is evident from the
legislature’s aforementioned basis for drafting this Act that the legislature considered
precisely those confiscations of property for which no appropriate, or even any,
compensation was paid to be unjust. Yugoslav citizens who left Yugoslavia after the
Second World War were generally unable to obtain foreign citizenship quickly, and
shared the ill fate of displaced persons. Those Yugoslav citizens who remained in the
state were deprived of the right to free economic initiative for decades owing to the
constant and systematic threat to human rights and fundamental freedoms in the
then communist system. Also for this reason, the status of aliens at the time differed
from the status of Yugoslav citizens.

For the reasons stated above, a distinction based on citizenship in the challenged
provision is constitutionally admissible. The legislature had objectively substantiated
reasons due to which it could implement the aforementioned distinction. Therefore,
it is impossible to accuse it of acting arbitrarily. In view of the aforementioned, the
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challenged provision is not inconsistent with Article 14 of the Constitution, which
introduces the principle of equality. For the same reasons, the challenged provision
is also not contrary to the provisions of the treaties that bind Slovenia and prohibit
the legislature from acting in an arbitrary manner. Above all this applies to the
provisions of Article 14 of the ECHR and Article 26 of the International Covenant
on Civil and Political Rights. At the time of its establishment, Slovenia recognised
legal continuity with the former Yugoslav state and with the provision of Article 39
of the CRSA it also explicitly established legal continuity in relation to the issues of
citizenship. Therefore, the challenged provision is also not problematic with respect
to it relying on the Yugoslav citizenship that existed at the time of nationalisation.

B-1III

It is not the second paragraph of Article 9 of the DenA that denies the status of
beneficiary to a petitioner who has been issued a negative declaratory decision on
citizenship in an administrative procedure on the basis of the second paragraph
of Article 35 of the CA, but the first paragraph of Article 9 of the DenA, since
the latter provision determines that a beneficiary is someone who was a Yugoslav
citizen at the time of the nationalisation and whose citizenship was recognised
after 9 May 1945 by law or treaty. The answer to the question of who was a Yugoslav
citizen is evident from the regulations applicable for determining the existence of
citizenship. The Constitutional Court may review the constitutional admissibility
of the application of the second paragraph of Article 35 of the CA from the
perspective of whether the provision was, at the time of its creation, contrary to the
general principles of law which were recognised by civilised nations and, in that
respect, whether its application in the present day proceedings conducted by state
authorities is consistent with the Constitution.

The DFY Citizenship Act (Official Gazette DFY, No. 64/45 — hereinafter referred to
as the DFYCA), which entered into force on 28 August 1945, determined in the first
paragraph of Article 35 that, from the day this Act enters into force, all those who
were Yugoslav citizens under valid regulations are deemed Yugoslav citizens. The
provision of Article 36 of the DFYCA specified that, unless determined otherwise by
a treaty, Yugoslav citizenship under the provisions of this Act shall be obtained by all
those who have a right of domicile or a domicile in the jurisdiction of municipalities
in the territories which become part of the DFY according to a treaty and those who
by nationality belong to one of the nations of Yugoslavia and reside in this territory,
unless they emigrate from the Yugoslav state territory or unless based on special
regulations they opt for their previous citizenship. Pursuant to the provisions of
Article 36 of the DFYCA, it is not possible to state that all persons who were domiciled
in municipalities of the Kingdom of Yugoslavia automatically became citizens of the
DFY, since this Act prescribed two conditions for obtaining citizenship. The second,
negative condition was that the persons must have not emigrated or opted for their
previous citizenship. In the opinion of the Constitutional Court, this condition
refers to both the aforementioned categories of persons. The Act Confirming and
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Amending the DFY Citizenship Act, dated 23 August 1945, confirmed and amended
the DFYCA based on the third paragraph of Article 136 of the Constitution of the
FPRY, also renaming it to: the FPRY Citizenship Act (CA). This Act specified in
the first paragraph of Article 35 that persons who were citizens of the FPRY under
regulations in effect on 28 August 1945 shall be deemed citizens of the FPRY. The
provision of Article 36 of the DFYCA that tied the acquisition of Yugoslav citizenship
to the condition of domicile jurisdiction and to an additional condition was retained:
“if such a person does not emigrate from the state territory of the FPRY or does not
opt for their previous citizenship under special regulations”. With the amendment
to the Act in 1948 (Official Gazette FPRY, No. 105/48), the provision of Article 36
remained unchanged, adding a new second paragraph to Article 35 of the CA,
according to which the persons of German nationality who lived abroad and who
during or prior to the war violated their civic responsibilities through their disloyal
conduct against the national and state well-being of the nations of the FPRY shall not
be deemed citizens of the FPRY pursuant to the first paragraph of Article 35.

The CA did not envisage the issue of declaratory decisions regarding which persons
obtained Yugoslav citizenship on the basis of statutory provisions. In accordance with
Article 26 of the CA, under which the minister of the interior was authorised to
prescribe the manner of keeping records of citizens and regarding the issuance of
citizen identity cards, Rules on the Implementation of the CA (Official Gazette FPRY,
No. 98/46) were issued. These Rules determined that a register of citizens was to be
established by no later than 31 December 1947. In accordance with the provision of
Article 12 of these Rules, entries in the register of citizens were carried out ex officio,
the first entry being made on the basis of the notification of permanent residents
from the territory of the People’s Councils, for which a register of citizens had been
kept based on the registers of domiciled people and other evidence available at the
time. This entails that the determination of whether a person obtained Yugoslav
citizenship was not made for persons who did not register for entry into the register
of citizens unless they themselves requested the issue of declaratory decisions.
Obtaining citizenship in accordance with the provisions of Articles 35 and 36 of the
CA had an ex lege effect. If the conditions were not met, citizenship also could not
be obtained. Entry in the register of citizenship, i.e. the register of citizens, was only
carried out after the declaratory proceedings and was only a reflection of whether
citizenship was obtained or not. The entry, as petitioners claim, was only carried out
in 1947, after the establishment of the registers of citizens.

The provisions of the second paragraph of Article 35 of the CA cannot be interpreted
without taking into consideration the provision of Article 36 of the CA which has
remained unchanged in terms of content since 28 August 1945. It is evident from the
historical sources (Dr Dusan Necak: Nekaj osnovnih podatkov o usodi nemske narodnostne
skupnosti v Sloveniji po letu 1945 {Some Key Data on the Fate of the German National
Community in Slovenia after 1945}; Zgodovinski casopis, No. 3, Ljubljana 1993) that
the majority of the so-called “Volksdeutsche” left Slovenia together with the departing
German army; a few thousand remained who are said to have “vanished” after the
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departure of the German occupation army, while it is said to be indisputable that
at the end of 1946 “there was practically not a single German living in the territory
of Lower Styria (Stajerska)” It is evident even from the documents the petitioners
submitted that the petitioners, or their legal predecessors, emigrated from Slovenia
in 1945 or 1946, or were deported by the authorities at the time. In 1948, when
the amendment to the CA, including the challenged provision, was implemented,
these persons were therefore abroad. In view of the aforementioned provision of
Article 36 of the CA, already valid as of 28 August 1945, persons who had emigrated
from Yugoslavia did not obtain citizenship of the DFY or the FPRY, even if they
had been domiciled in municipalities in a territory which belonged to Yugoslavia.
The challenged provision of the CA, as the petitioners allege, and as the competent
administrative authority itself states, was applied retroactively from 28 August 1945
to its date of entry into force and is now applied in the same way by the competent
administrative authorities in the present day proceedings for deciding on citizenship.
According to this regulatory framework, the post-war Yugoslav authorities denied
Yugoslav citizenship to persons of German nationality who were loyal to the
German Reich during the occupation. This decision was the subject of the sovereign
assessment of the newly created state and a reflection of the international situation
at the time. Every state has the right to determine who its citizens are through its
legislation. Other states recognise such a regulatory framework if it complies with the
international customs and general principles of law recognised by civilised nations.
The Constitutional Court cannot review the content of the decision itself. However,
it needs to be established that such a regulatory framework was not contrary to the
general principles of law that were already recognised at that time by the civilised
nations victims of the Nazi regime during the Second World War. In addition, the
legal foundations that defined the responsibility of the German nation for crimes
committed and damage caused during the Second World War were established
through the appropriate international legal acts that were issued by the allies (the
Potsdam Agreement, concluded on 2 August 1945, became the basis for peace treaties).
In view of the post-war conditions at the time and the outcome of the war, despite
the enforcement of actual retroactivity in the challenged provision, it is impossible to
accuse the legislature of acting inadmissibly. In accordance with the principle of legal
continuity in determining citizenship, even in present day proceedings conducted by
competent authorities on the basis of the challenged provision, the legal validity of
this provision must therefore be recognised. Here, the assertions of the petitioners
that the application of the challenged provision is contrary to Articles 32, 61, and 63
of the Constitution are unfounded since it does not relate to the regulation of the
current legal position of petitioners but to the regulation of their position during the
enactment of the regulations regarding Yugoslav citizenship. If the legislature was to
implement such a regulatory framework today, it would undoubtedly be contrary
to the cited constitutional provisions. In the time at issue, given the aforementioned
relevant circumstances of international law, it is impossible to accuse the legislature
of violating the freedom of movement, the free expression of affiliation to an
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individual’s own nation or encouraging national discrimination. Back then, the
legislature denied Yugoslav citizenship only to those persons of German nationality
who were deemed disloyal - so the basis for the inequality was not nationality, but as
the National Assembly alleges, the activity of individuals during the war. Therefore,
the application of such a provision in determining citizenship is admissible from
the point of view of legal continuity. Similarly, the allegation that the challenged
provision is contrary to Article 27 of the Constitution is also without merit. The
presumption of innocence is a special constitutional right guaranteed by this
constitutional provision to anyone who is accused of a criminal offence. Neither the
provision of the second paragraph of Article 35 of the CA nor the provision of the
third paragraph of Article 63 of the DenA relate to criminal proceedings or to the
regulation of criminal liability.

B-1V
The provision of the third paragraph of Article 63 of the DenA reads: “At the
request of the authority referred to in Article 54 or 56 of this Act, the municipal
administrative authority responsible for internal affairs shall issue a declaratory
decision on the citizenship of a beneficiary if the latter is not registered in the
register of citizenship. It is not possible to determine disloyal conduct against the
interests of the nations and the state of the FPRY in this procedure”. This provision
is comprised of two parts. The petitioners are challenging the second part; i.e. the
part that relates to the determination of disloyalty. The regulatory framework
therefore prohibits the competent authority from determining the disloyalty of
persons in the procedure determining citizenship in cases where it is necessary to
apply the provisions of the second paragraph of Article 35 of the CA. According
to the assertions of the National Assembly, this provision supposedly favours
beneficiaries, since it prevents the aversion of the affected persons to the previous
political regime from being considered disloyalty. However, the position in the case
law is different — not that disloyalty should not be established, but the position of the
Supreme Court (which is evident from the judgments presented by the petitioners)
is to interpret the provision of the third paragraph of Article 63 of the DenA as a
legal fiction of disloyalty which is impossible to disprove. The Constitutional Court
believes that such an interpretation of the third paragraph of Article 63 of the
DenA does not constitute a legal fiction, but can only be considered an irrebuttable
legal presumption. Legal presumption exist when it is deemed by law, without
evidence, that certain facts exist or do not exist on the basis of their relation to
other facts, the existence (or non-existence) of which is demonstrated under general
rules. Presumptions thus presuppose two facts which are in correlation: the first
fact which is difficult to prove and whose existence (non-existence) is presumed
by law, and the second, which ordinarily has a specific relation to the first fact,
is easier to prove and must be demonstrated under general rules. In this event,
after establishing the facts that the person was of German nationality and lived
abroad, which is proven under general rules, the competent authorities considered
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these persons to also have been disloyal on the basis of the challenged statutory
provision. On the other hand, a legal fiction is when a regulation deems a specific
fact to be true, despite it knowing that it is not or that it does not even exist, or
vice versa (a fact is deemed non-existent despite existing in reality). A legal fiction
thus differs from a legal presumption in that a presumption presupposes as true
something that is probably true, whereas a legal fiction considers as true something
that is known to be untrue. In the case in question, such an interpretation actually
creates an irrebutable legal presumption, which precisely due to its irrefutability
closely resembles a legal fiction, but is not a legal fiction.

Given the aforementioned, the Constitutional Court believes it is inadmissible for
a competent authority to apply the provision of the second paragraph of Article 35
such that it relates to all persons of German nationality, without making distinctions
on the basis of the criterion determined by the legislature at the time (the disloyalty
criterion). Such use of the provisions of the second paragraph of Article 35 of the
CA entails a discrimination against persons of German nationality contrary to the
first paragraph of Article 14 of the Constitution. In addition to the CA, the post-
war regulations, which serve as the basis for the nationalisation of German assets,
indicate that it was possible to deprive of their citizenship only citizens of German
nationality who were disloyal. Discrimination in this case is not discrimination
according to criterion of nationality but discrimination which had its basis at the
time on the German occupation and on the fact, confirmed by historical sources, that
the majority of the persons with German nationality were Nazified at the time of
the occupation. The aforementioned case law is not consistent with the principle of
equality as it sets different conditions compared to the conditions that existed at the
time the assets were nationalised. In view of the aforementioned historical reasons,
which were based on the internationally established liability of persons of German
nationality on account of their loyalty to the Nazi regime, the legislature could
establish a presumption of disloyalty, but not in a way that would prevent its rebuttal.
With this kind of interpretation, the measure of not recognising Yugoslav citizenship
relates to all persons of German nationality, including those who could prove their
loyalty, as well as those who were considered disloyal without reason, perhaps due
to the unlawful and unjust behaviour of the postwar Yugoslav authorities. The
legislature did not cover these persons under the third paragraph of Article 63 of
the DenA. If it had done so, it would have set a distinction by nationality, instead
of a distinction according to the loyalty criterion. In addition, the legislature could
have designed the regulatory framework according to criteria that differ from the
criteria that applied at the time of the confiscation of assets, which would have been
deemed unequal treatment without any grounds in the circumstances that existed
at the time. The interpretation of the third paragraph of Article 63 of the DenA,
under which the presumption of disloyalty cannot be challenged by evidence to the
contrary, is therefore contrary to the first paragraph of Article 14 of the Constitution.
The aforementioned interpretation of the challenged provision is also contrary to
the provision of Article 22 of the Constitution. A party in the procedure is prevented
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from proving their loyalty; however, as is evident from the positions of the National
Assembly and the clarifications of the Ministry of the Interior, the competent
authorities responsible for proving the status of German nationality may also put
forward evidence which essentially proves the disloyalty of persons. A party may
not challenge such allegations, since the Act supposedly prohibited this under the
interpretation that has been used to date. Therefore, the provision of the third
paragraph of Article 63 of the DenA should be interpreted as a presumption against
which evidence to the contrary is possible and admissible, thereby allowing a party
to prove his or her loyalty.

In the disputed part of the challenged provision, the legislature instructed the
competent authority to not conduct the taking of evidence during the procedure
for determining citizenship and to not demonstrate the disloyalty of a person.
However, it did not prevent individuals from proving their loyalty under such
a regulatory framework. It is possible to reach the conclusion that this was the
intention of the legislature from the provision of the second paragraph of Article
9 of the DenA. It is constitutionally admissible for the legislature to emphasise the
presumption of disloyalty; this is grounded in historically proven circumstances,
if it simultaneously does not prohibit individuals from proving the opposite in
the process of exercising their rights. The erroneous interpretation of the third
paragraph of Article 63 of the DenA in specific proceedings does not constitute
grounds to abrogate this provision, as under general rules of interpretation it
is only possible to interpret it in the manner described above. That is why the
Constitutional Court decided that the provision of the third paragraph of Article
63 of the DenA is not inconsistent with the Constitution. Here, the Constitutional
Court did not decide on the allegations regarding the use of specific data in
procedures for determining citizenship, since these can only be subject of specific
proceedings and, therefore, also subject of the potential specific constitutional
court review of acts issued in these proceedings.

B-V
The DenA classified the Avnoj Decree on the Transfer of Enemy Assets to State
Ownership, the State Management of the Assets of Absent Persons and on the Seizure
of Assets which was Forcibly Confiscated by the Occupation Authorities (hereinafter
referred to as the DTEA) and the ATEA among the legal bases for denationalisation
(points 20 and 21 of Article 3). At the same time, the existence of Yugoslav citizenship
at the time of the nationalisation was set as a criterion in the first paragraph of
Article 9 of the DenA. In accordance with point 1 of the first paragraph of Article 1
of the DTEA, all the assets of the German Reich and its citizens were transferred to
state property. Pursuant to point 2 of the first paragraph of Article 1 of the DTEA,
all assets belonging to persons of German nationality, with the exception of the
Germans who fought in the ranks of the National Liberation Army and Yugoslav
partisan detachments or were citizens of neutral countries and showed no hostility
during the occupation were also transferred to state property. The presidency of



AVNOJ issued a special mandatory explanation (Official Gazette DFY, No. 39/45)

of the cited point 2 of the DTEA, in which it specified: “2. Civil rights and assets

shall not be dispossessed from the citizens of Yugoslavia of German nationality or of

German origin or surname:

a) who took part as partisans or soldiers in the national liberation struggle or
actually took part in the national liberation movement;

b) who were already assimilated as Croats, Slovenes or Serbs before the war and
did not join the Kulturbund nor appear as members of the German national
community during the war;

¢) who during the occupation refused to become part of the German national
community when requested to do so by the occupying or Quisling authorities;

¢) who, despite their German nationality, concluded a mixed marriage with persons
of one of the Yugoslav nationalities, or with persons of Jewish, Slovak, Rusyn,
Hungarian, Romanian or any other recognised nationality” All these groups
had to ensure that their actions during the occupation were not contrary to the
liberation struggle of the nations of Yugoslavia and did not aid the occupier in
any way. The substance of this interpretation was incorporated into the provisions
of the ATEA. The assets belonging to those persons of German nationality who
were not disloyal could therefore not be confiscated on the basis of the DTEA
or the ATEA. The legislature clearly deemed that injustices had occurred in the
confiscation of property, especially due to the behaviour of the post-war authorities
at the time, which were meant to be remedied with the implementation of the
DenA. The legislature, in adopting such a regulatory framework, drew particular
attention to the fact that the DenA does not allow for the restitution of property
to persons of German nationality to whom Yugoslavia denied citizenship on
account of them opting for the Third Reich (“Volksdeutsche”) or their disloyal
behaviour towards the national and state interests of the nations of the FPRY
(draft DenA, Gazette of the National Assembly of the Republic of Slovenia,
No. 21/91). The legislature therefore deliberately excluded disloyal persons of
German nationality from denationalisation. The classification of the regulations
alone under Article 3 of the DenA does not automatically give a person the status
of a denationalisation beneficiary. This status is provided only by the provisions
which the petitioners are challenging. With this regard, the second paragraph of
Article 9 and Article 12 of the DenA, in addition to the first paragraph of Article
9, relate to persons of German nationality.

51. The second paragraph of Article 9 of the DenA determines:

“Natural persons under Articles 3, 4, and 5 of this Act who, at the time the
assets were nationalised, were not entered in the records of citizens (register
of citizens) for reasons referred to in the second paragraph of Article 35 of the
FPRY Citizenship Act (Official Gazette DFY, No. 64/45, and Official Gazette
FPRY, Nos. 54/46 and 105/48) are not considered beneficiaries unless the
individual was interned for religious or other reasons or fought on the side of
the anti-fascist coalition.”
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Pursuant to the second paragraph of Article 9 of the DenA, persons who were not
entered in the register of citizens at the time of the nationalisation for reasons referred
to in the second paragraph of Article 35 of the CA, were supposedly nevertheless
deemed beneficiaries if they had been interned or fought on the side of the anti-fascist
coalition. At the time of the confiscation of assets of persons of German nationality,
these persons clearly could not have been entered in the register of citizens, as the
petitioners correctly state, since such register was not kept at that time. Given that the
entry in the register of citizens was merely considered a record and not constitutive
in nature, the provisions of the second paragraph of Article 9 of the DenA cannot be
interpreted in a way to tie the reasons referred to in the second paragraph of Article 35
CA to entries in the records, but rather to obtaining or not obtaining citizenship - the
entry in the records then follows only after obtaining citizenship. If a person did not
obtain citizenship on these grounds, then they also could not be subsequently entered
into the records at the time the registers of citizens were established or thereafter.

In the above paragraphs of this reasoning, the Constitutional Court defined how the
provision of the third paragraph of Article 63 of the DenA must be interpreted. The
provisions of the second paragraph of Article 9 of the DenA cannot be interpreted
without reference to what was explained above. In order to establish whether a person
did not become a Yugoslav citizen for reasons determined in the second paragraph of
Article 35 of the CA, it is first necessary to carry out the procedure for determining
citizenship in which a rebuttable presumption of disloyalty applies to persons of
German nationality. The individual is given the opportunity to provide evidence to
the contrary by any means of evidence. In the second paragraph of Article 9 of the
DenA, the legislature provided parties means of evidence that have greater value in
declaratory proceedings. An individual who demonstrates that he was interned for
religious or other reasons or who demonstrates that he fought on the side of the anti-
fascist coalition, is thus deemed to have succeeded in demonstrating loyal actions
for the requirements of the procedure for determining citizenship as a condition
for entitlement to denationalisation on the basis of the challenged provision.
Such evidence creates the presumption of their loyalty. The challenged provision
therefore favours potential beneficiaries to which the provision refers. At the same
time, it does not interfere with the legal position of other potential beneficiaries to
denationalisation, nor with the legal position of the persons of German nationality
who can invoke the position of denationalisation beneficiary by proving their loyalty
in the proceedings determining citizenship under the third paragraph of Article 63
of the DenA, as follows from this reasoning. The legislature may treat different legal
positions differently, so the allegation that the challenged provision, contrary to
the second paragraph of Article 14 of the Constitution, creates inequality between
potential denationalisation beneficiaries is without merit.

The Potsdam Agreement explicitly opened the possibility of the reimbursement
of reparation claims to individual states from German assets located outside the
western zones. The Agreement on Reparation from Germany, on Establishing Inter-
Allied Reparation Authorities and Restitution of Monetary Gold (concluded in Paris
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on 21 December 1945), of which Yugoslavia was also a signatory, even explicitly
envisaged the right of individual countries to confiscate German assets in their
territory as repayment of their claims for reparations because of the war damage
caused by German military occupation. These were international legal sources,
which also bound and entitled the then Yugoslavia to a special (non-contractual)
method of obtaining reparations for war damage. For these reasons, the challenged
provision of the second paragraph of Article 9 of the DenA is not contrary to the
Convention on the Prevention and Punishment of the Crime of Genocide, nor
to the general principles of international law. Similarly, it is also not contrary to
Article 26 of the Constitution, as the first petitioner claims, without providing
any grounds for the lack of conformity. The first paragraph of Article 26 of the
Constitution guaranties compensation for damage caused to an individual by a state
authority, local government authority or a bearer of public authority through its
unlawful conduct in performing its duty or any other activity. This constitutional
right to compensation is a special right, which may be regulated differently for
denationalisation rights, which are not common claims for damages but the specific
reparation of injustices. Therefore, the provision of the second paragraph of Article 9
of the DenA is not inconsistent with this constitutional provision.

B-V

Article 12 of the DenA determines:

“If a natural person referred to in the second paragraph of Article 9 of this Act

is not a beneficiary hereunder, his spouse or heir who is first in line to inherit

shall be deemed a beneficiary, provided that Yugoslav citizenship was recognised

under the regulations referred to in the first paragraph of Article 9 of this Act”
Through this provision, the legislature actually widened the pool of beneficiaries
entitled to denationalisation in the specific cases in which persons whose assets were
nationalised, would not be entitled to denationalisation on account of the principle
determined in the first paragraph of Article 9 of the DenA. This intention of the
legislature is entirely legitimate and cannot be disputed. The legislature would not
have acted in an inadmissible manner if he had not opted for such a solution. Since
it did, however, it should treat similar cases, essentially, in a similar manner if there
are no objective or well-founded grounds to differentiate between them.
According to Article 12 of the DenA, only the legal successors of the persons who
did not obtain Yugoslav citizenship for the reasons determined in the second
paragraph of Article 35 of the CA may become denationalisation beneficiaries.
The status of such beneficiary is only given to the spouse and the heirs who are
first in line to inherit under specific conditions: 1) to a spouse only if;, taking into
account the provisions of the first paragraph of Article 9 of the DenA, he/she was a
Yugoslav citizen at the time the assets of the spouse — the owner of the property —
were nationalised, and this citizenship was recognised to him/her after 9 May 1945
by law or treaty; 2) to children, if their citizenship was recognised on that date by a
law or treaty referred to in the first paragraph of Article 9 of the DenA, or later at
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birth. In Article 12, the Act restricted the determination who can be a beneficiary
to the persons who were the closest relatives of the owner of the nationalised assets,
i.e. to those who were generally directly affected by the loss of the assets - clearly
the spouse and descendants of the owner of the nationalised assets. Referring to the
spouse, such can only be the person who was the spouse of the owner at the time
the assets were nationalised. Since the challenged provision maintains the principle
of Yugoslav citizenship as a condition under the first paragraph of Article 9 of the
DenA, this also applies to the spouse, who must have been a Yugoslav citizen at the
time of nationalisation. In accordance with the first paragraph of Article 9 of the
DenA and Article 12 of the DenA, this citizenship must also have been recognised
after 9 May 1945. The descendants of the decedent, regardless of their birth date, were
directly affected by the confiscation of the assets, so it is impossible to require that
they would have to have been born at the time of the confiscation of the property.
The challenged provision does not give such a status to the legal successors of other
persons who also were not Yugoslav citizens. The Constitutional Court agrees with
the petitioners that the legislature had no objectively grounded reasons for such a
distinction. Therefore, such a distinction is contrary to the principle of equality set
out in the second paragraph of Article 14 of the Constitution. Since this is an instance
in which the legislature failed to regulate a certain issue by a statutory provision,
which it should have regulated in accordance with the principle of equality, the
Constitutional Court only abrogated the part of the wording of Article 12 of the
DenA preventing such regulation, i.e. the words “of the second paragraph”, which ties
the challenged provision only to the second paragraph of Article 9 of the DenA. The
Constitutional Court draws attention to the fact that, pursuant to the provision of
the second paragraph of Article 10 of the DenA, persons who were awarded or had
the right to be awarded compensation for confiscated assets from a foreign state may
not obtain the position of denationalisation beneficiary under any circumstances.
However, it is impossible to agree with the position that the challenged provision
interferes with the constitutional right to inheritance determined in Article 33
of the Constitution. In accordance with the provision of the second paragraph of
Article 67 of the Constitution, the manners and conditions of inheritance shall be
determined by law. The legislature may treat differently the manner of inheritance
and the conditions under which it is possible to inherit from a decedent in relation
to the different relations of relatives to the decedent. The subject of the provision of
Article 12 of the DenA does not even refer directly to the regulation of inheritance
itself. The provision regulates the widening of the pool of beneficiaries, that is those
with respect to whom it is even possible, on the basis of the right to inheritance, to
enter into legal succession, which the DenA regulates in the same manner for all
legal successors in the provision of Article 15. A beneficiary should generally be that
person whose assets were confiscated. Therefore, the conduct of the legislature that
limited the transfer of the beneficiary position only to those who were in the closest
relationship with the person whose assets were nationalised is not arbitrary. In this
respect, the provision is not inconsistent with Article 14 of the Constitution.



58. The Constitutional Court decided on the costs of proceedings claimed by the parties
in accordance with the first paragraph of Article 34 of the CCA, as there was no
reason to adopt a different decision.

C
59. The Constitutional Court adopted this decision on the basis of the first paragraph of
Articles 40 and 25 and the first paragraph of Article 34 of the Constitutional Court
Act, composed of Dr Tone Jerovsek, the President, and Judges Mag. MatevZz Krivic,
Mag. Janez Snoj, Dr Janez Sinkovec, Dr Lovro Sturm, Franc Testen, Dr Lojze Ude, and
Dr Bostjan M. Zupanci¢. The decision was reached unanimously.

Dr Tone Jerovsek
President
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Decision No. U-I-146/07, dated 13 November 2008

DECISION
At a session held on 13 November 2008 in proceedings to review constitutionality

initiated upon the petition of Evgen Bavcar, Ajdovs¢ina, represented by JoZe Hriber-
nik, attorney in Ljubljana, the Constitutional Court

decided as follows:

. The Civil Procedure Act (Official Gazette RS, Nos. 26/99, 96/02, 12/03 — official con-

solidated text, 2/04, 36/04 — official consolidated text, 52/07, 73/07 — official consoli-
dated text, and 45/08) is inconsistent with the Constitution, as it does not regulate
the right of blind and partially sighted persons to access court documents and
written applications of parties and other participants in proceedings in a form
accessible to them.

. The National Assembly must remedy the established inconsistency within a peri-

od of one year from the publication of this Decision in the Official Gazette of the
Republic of Slovenia.

. Until the established inconsistency is remedied, courts in civil proceedings must

provide blind and partially sighted persons, upon their request, access to court do-
cuments and written applications of parties and other participants in proceedings
in a form accessible to them. The costs required for such are to be paid from the
funds of the court.

Reasoning

A

. The petitioner challenges Article 102 of the Civil Procedure Act (hereinafter referred

to as the CPA), which regulates the right of participants in proceedings to use their
language at hearings and during other oral parts of the proceedings. He alleges that
the challenged provision is inconsistent with the Constitution as it does not regulate
the right of blind persons to Braille transcripts of court documents and the written
applications of parties and other participants in proceedings. He explains that he has
been blind since the age of twelve and therefore in the pending civil proceedings



against him he requested a transcription of the claim and other documents into Braille
at the expense of the opposing party. The court of first instance allegedly dismissed his
request by stating that the CPA does not require courts to provide blind persons with
Braille transcripts of written applications. According to the court’s assessment, Article
102 of the CPA ensures participants in proceedings only the right to use their language
at hearings and during other oral parts of the proceedings, but not also in written
applications, which have to be prepared in the official language of the court. The
court allegedly dismissed the petitioner’s allegations regarding his unequal position
in proceedings by stating that he is ensured an equal position due to the fact that
he is represented by a lawyer. It allegedly also informed the petitioner that he could
deposit an advance payment for a transcription of the relevant written applications
into Braille. In the petitioner’s opinion, the above-described conduct of the court
proves that blind persons are subject to indirect discrimination in civil proceedings.
Therefore, the challenged regulation is allegedly inconsistent with the principle of
equality before the law determined by Article 14 of the Constitution. The petitioner
further states that the obligation of the state to ensure to everyone the equal protection
of rights in proceedings also follows from Article 22 of the Constitution. Therefore, he
also claims a violation of that provision. Furthermore, he claims that the challenged
statutory regulation does not enable blind persons to effectively communicate with
the court and the opposing party, and therefore it is allegedly also inconsistent with
the right to judicial protection (Article 23 of the Constitution) and the right to an
effective legal remedy (Article 25 of the Constitution). The fact that the legislature
failed to provide a special regulation for blind persons that would enable them to
effectively exercise their rights in judicial proceedings is allegedly also constitutionally
disputable in light of the fact that the legislature already appropriately regulated the
special position of some categories of persons with disabilities in proceedings before
courts and other state authorities. The petitioner draws attention to the fact that in
accordance with the Slovene Sign Language Act (Official Gazette RS, No. 96/02 -
hereinafter referred to as the SSLA), deaf persons have the right to use Slovene sign
language in proceedings before state authorities, whereby the payment of the costs of
an interpreter must be provided by the state authorities. In the petitioner’s opinion,
the positions of blind and deaf persons in proceedings before state authorities are
essentially similar. Therefore, he believes that no sound reasons exist for their different
treatment. Such allegedly constitutes another reason substantiating the inconsistency
with Article 14 of the Constitution.

The National Assembly replied that the regulation contained in Article 102 as well
as in Articles 103 and 104 of the CPA entails the implementation of the right to
use one’s language and script determined by Article 62 of the Constitution. It drew
attention to the fact that the legislature enjoys a broad field of discretion when
determining the manner of the implementation of that right. What is allegedly
crucial is that the legislature fulfils the purpose pursued by the cited provision, i.e.
to ensure a fair trial. Therefore, in the opinion of the National Assembly, the right to
use one’s language and script applies particularly to the oral part of the proceedings.
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However, when regulating the right to use one’s script in the written part of the
proceedings, the legislature allegedly enjoys a particularly broad field of discretion.
Such is allegedly understandable, as a party who does not understand the language is
at a severe disadvantage during [the oral part of] the proceedings, whereas he or she
may prepare written applications also with the assistance of other persons. According
to the National Assembly, the same, mutatis mutandis, also applies to blind persons.
As the nature of their disability allegedly does not prevent them from following
the oral part of the proceedings and actively participating therein, their disability
allegedly does not render their active participation at hearings impossible. In
addition, they can allegedly understand written applications with the assistance of a
third party (as equally applies to other persons). The National Assembly emphasises
that when interpreting the content of the above-mentioned constitutional provision,
Article 11 of the Constitution, which determines that in Slovenia the official
language is Slovene, must also be taken into consideration. Thus, already pursuant
to the Constitution, the Slovene language is allegedly privileged in relation to other
languages. Moreover, in principle the right to use one’s language allegedly does not
ensure parties to proceedings the right to the free assistance of an interpreter.

In the opinion of the National Assembly, other procedural provisions ensure the
right of blind persons to a fair trial with regard to the written part of the proceedings.
The National Assembly assesses that blind persons can participate in the written part
of the proceedings through an authorised representative. If due to their unfavourable
financial situation they cannot cover the cost of such a representative, they may,
in the opinion of the National Assembly, request that the court appoint them a
lawyer free of charge (Article 170 of the CPA) or they may request free legal aid in
accordance with the rules determined by the Free Legal Aid Act (Official Gazette RS,
Nos. 96/04 etc. — hereinafter referred to as the FLAA). A constitutionally consistent
interpretation of Article 102 of the CPA allegedly also allows courts to provide blind
persons with an interpreter for Braille to assist them in participating in the written
part of the proceedings. However, with regard to such, the National Assembly stresses
that a blind person has not necessarily been trained to read Braille. The National
Assembly is furthermore of the opinion that an authorised representative or
interpreter can also assist a blind person to review the content of a written document
that is produced at a hearing for evidentiary purposes. If a blind person does not have
an authorised representative and he or she does not propose that the court appoint
him or her an interpreter, the National Assembly is of the opinion that also the court
could inform that person of the content of a document (Article 12 of the CPA) or
that it could appoint an interpreter ex officio (Article 102 of the CPA). The National
Assembly also draws attention to the fact that when regulating civil procedure the
legislature must take into consideration the requirements of expeditious, economical,
and effective proceedings, the aim of which is to ensure the right of (both) parties to
a trial without undue delay and with as little cost as possible.

The National Assembly furthermore explains that the regulation of civil procedure
does not differ from other procedural regulations. Article 62 of the General



Administrative Procedure Act (Official Gazette RS, Nos. 80/99 etc. — hereinafter
referred to as the GAPA) allegedly determines that parties who due to their disability
cannot use the language in which the proceedings are conducted have the right to
follow the course of proceedings with the assistance of an interpreter. However, in
accordance with Articles 113 and 115 of the GAPA, each party is allegedly required
to cover their own costs in advance. Furthermore, the National Assembly explains
that Article 70 of the Criminal Procedure Act (Official Gazette RS, Nos. 63/94
etc. — hereinafter referred to as the CrPA) indeed determines that a defence with
the assistance of a legal representative is also mandatory in instances in which a
defendant is mute, deaf, or otherwise unable to conduct his or her own defence,
and that, in accordance with Article 92 of the CrPA, the costs and payment of the
appointed legal representative are initially paid from the funds of the authority that
is conducting the criminal proceedings. However, the National Assembly emphasises
that these costs are subsequently recovered from those who are required to pay them
in accordance with the law. Moreover, in the opinion of the National Assembly, it
must also be taken into consideration that Article 29 of the Constitution guarantees
defendants in criminal proceedings additional procedural safeguards in order to
ensure them a fair trial.

As regards the allegations regarding the unequal regulation of the procedural
position of blind persons in comparison to deaf persons, the National Assembly
replied that their positions are not comparable due to the different nature of their
disabilities. The National Assembly explained that the right to the free assistance of a
sign language interpreter is guaranteed to deaf persons due to the fact that they are
not capable, either alone or with the assistance of an authorised representative, to
effectively follow the oral part of the proceedings and effectively participate therein.
The position of blind persons is allegedly different, as the nature of their disability
does not prevent them from following the oral parts of the proceedings and actively
participating therein. As regards their written communication with the court, the
constitutional procedural safeguards are (as already explained) allegedly ensured
to blind persons through other measures. The National Assembly moreover draws
attention to the provisions of the CPA that allow the audio recording of hearings
and thereby provide for the possibility that a blind person can access such audio
recordings also after the hearing has been conducted. In light of the above, the
National Assembly is of the opinion that also for such reason the regulation of civil
procedure is not inconsistent with Article 14 of the Constitution.

In the opinion of the Government, Article 102 of the CPA is not inconsistent with
the Constitution. The challenged provision allegedly does not place anyone in a less
favourable position, nor does it provide anyone with a particular advantage, but,
on the contrary, it guarantees the equal treatment of all persons in accordance with
Article 14 of the Constitution. Moreover, the Government does not agree with the
petitioner that blind persons do not have the right to use Braille already on the basis of
Article 102 of the CPA. Therefore, in the opinion of the Government, the challenged
provision is also not inconsistent with Articles 22, 23, and 25 of the Constitution.
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However, the Government is of the opinion that the petition does justifiably raise the
question of whether a special law should also ensure blind persons certain financial
entitlements in proceedings before state authorities (e.g. payment for transcriptions
into Braille), such as the SSLA ensures deaf persons with reference to the right to use
Slovene sign language. The Government adds that the Ministry of Justice will strive
to provide the appropriate technical equipment in order to also enable blind persons
to follow the course of court hearings by themselves.

. The petitioner replied that his requests are based on the Convention on the Rights of

Persons with Disabilities (Official Gazette RS, No. 37/08, MP, No. 10/08 — hereinafter
referred to as the CRPD), which is also binding on Slovenia. He stated that the idea
of a lawyer as a conveyor of documents and the idea of “interpreting Braille” (the
latter is allegedly also complete nonsense) have been endorsed without previously
being assessed by experts. He emphasises that blind persons who can read Braille
are independent when reading, whereas in cases when others read to them they are
dependant. And allegedly nobody has the right to force dependency on them. The
standpoint that as [the petitioner is] a blind person it is only possible to interact with
him orally, allegedly places him in the position of a merely speaking, but illiterate,
citizen. He emphasises that such attitude is contemptuous of the rehabilitation
of blind persons and the 200-year-old tradition of literacy programmes for blind
persons that have provided them with the opportunity to lead dignified and
independent lives.

B-1
By Order No. U-I-146/07, dated 13 March 2008, the Constitutional Court accepted the
petition for consideration and decided to consider the case with absolute priority.

. The petitioner claims that Article 102 of the CPA is inconsistent with the

Constitution as it does not explicitly regulate the right of blind persons to free access
to court documents and the written applications of parties and other participants in
proceedings in Braille. The challenged statutory provision reads as follows:

“(1)  The parties and other participants in proceedings may use their language at
hearings and during other oral parts of the proceedings before the court. If
the proceedings are not conducted in the language of the party or of other
participants in the proceedings, they shall be provided, upon a motion filed
to this effect or when the court finds that they do not understand the Slovene
language, an oral translation of the statements made at the hearing and an
oral translation of the documents used as evidence at the hearing.

) The parties and other participants in proceedings shall also be advised of
their right to follow the oral proceedings in their own language through an
interpreter. They may waive the right to translation by declaring that they
understand the language in which the proceedings are conducted. The fact
that the parties were advised thereof and their statements in this regard are
entered into the minutes of the hearing.

(3)  The translations shall be provided by interpreters.”



10.

11.

12.

The challenged statutory provision only regulates the right of participants in
civil proceedings to use their language in oral (and not written) communication
with the court. Therefore, the allegations put forward by the petitioner cannot
substantiate its unconstitutionality. However, due to the alleged existence of a so-
called unconstitutional legal gap, the Constitutional Court had to establish whether
the right of blind persons to Braille transcripts is regulated by some other statutory
provision, and, if such is not the case, whether the requirement to regulate such
instances follows from the Constitution.

With regard to written communication between the court and parties to proceedings,
Article 103 of the CPA determines that summons, decisions, and other court
documents are sent to the parties and other participants in proceedings in the
language officially used by the court. In accordance with Article 104 of the CPA,
the same applies to applications that the parties (or other participants) send to the
court. The statutory text does not provide a clear answer to the question of whether
upon the motion of a party and on the basis of mutatis mutandis application of the
above-cited statutory provisions a court in civil proceedings should order a Braille
transcription of court documents and the written applications of participants in
proceedings. Moreover, however, it is of essential importance that no basis for the
interpretation that blind persons are ensured transcripts of court documents and
the written applications of other participants in proceedings in an accessible form
at the expense of the court can be found in the provisions of the CPA. Article 152
of the CPA determines that (as a general rule) each party covers in advance the
payment for costs resulting from their actions. In the final analysis, the criterion for
the assessment as to who is to cover the costs of proceedings is the criterion of the
parties’ success in the litigation (Article 154 of the CPA), which is supplemented by
the principle of guilt (Article 156 of the CPA), which has a corrective nature, and by
individual special rules (Articles 158 through 161 of the CPA), which are not relevant
to the case at issue. Unless blind persons are ensured a Braille transcript of court and
other documents in proceedings at the expense of the state, we cannot speak of the
right to use Braille. Thus, the right of blind persons to free access to court and other
documents in proceedings in an accessible form cannot be deduced from the existing
procedural provisions on civil procedure by means of interpretation. Such a right of
blind persons is also not regulated by any other law. Therefore, the same rules apply
to them as apply to all other participants in civil proceedings.

The petitioner claims that due to such equal treatment, which fails to take into
consideration their special needs, blind persons do not have equal opportunities
as regards the possibility to review the content of court and other documents in
proceedings in comparison with the opposing party, and that therefore they do not
have equal opportunities as regards effective communication with the court and
with the opposing party. By these allegations the petitioner claims in substance that
blind persons do not have equal opportunities to exercise their right to an adversarial
procedure and the right to the equal treatment of parties in civil proceedings. The
right to an adversarial procedure guarantees parties that courts will treat them as
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13.

active participants in proceedings and enable them to effectively defend their rights
and thereby give them the opportunity to actively influence decisions in cases that
interfere with their rights and interests. The significance of this right is thus to ensure
that the parties are subjects to proceedings and not merely objects thereof.! In this
respect, it is important that in proceedings the parties cannot effectively exercise
the right to be heard unless they are previously given the opportunity to review the
entire body of procedural materials.> An essential element of the right to the equal
treatment of parties in civil proceedings is the requirement of the equality of arms,
which entails that the parties to proceedings before the court must be guaranteed
equal procedural positions. The parties must thus be ensured equal opportunities
when reviewing procedural materials, when presenting their positions, including
evidence, and when defending themselves against the opposing party’s allegations.
In accordance with established constitutional case law, both of the above-mentioned
rights follow from the right to the equal protection of rights determined by
Article 22 of the Constitution. In view of the fact that this is the central provision
of the Constitution that refers to the right to a fair trial,® the Constitutional Court
hereinafter reviewed whether blind persons are discriminated against in exercising
the rights stemming from that constitutional provision because they are treated
equally. The right to use one’s language and script in judicial proceedings is specifically
protected within the framework of Article 62 of the Constitution,* however, (as the
Constitutional Court has emphasised many times)® the constitutional framework of
this right follows precisely from the constitutional standards of a fair trial. Therefore,
a review of the position of blind persons with regard to the exercise of their
constitutional procedural safeguards stemming from Article 22 of the Constitution
also encompasses a review of their position from the perspective of the enjoyment of
the mentioned human right.

As the petitioner does not dispute the position of blind persons during the oral part
of proceedings, the Constitutional Court limited its review to only the question of
whether blind persons are discriminated against in exercising their right to a fair trial
as regards the written part of proceedings.

Held by the Constitutional Court already in Decision No. Up-39/95, dated 16 January 1997 (OdIUS VI, 71),
wherein, regarding the right determined by Article 22 of the Constitution, it wrote that “[...] it is based on
respect for human personality, since it ensures everyone the possibility to be heard in proceedings that affect
their rights and interests, and thus prevents a person from becoming simply an object of the proceedings.”
See also Decision of the Constitutional Court No. Up-108/00, dated 20 February 2003 (Official Gazette RS, No.
26/03, and OdIUS XI, 49).

See, A. Gali¢, Ustavno civilno procesno pravo [ Constitutional Civil Procedure Law], GV Zalozba, Ljubljana 2004,
p.219.

Article 62 of the Constitution reads as follows: “Everyone has the right to use his language and script in a
manner provided by law in the exercise of his rights and duties and in procedures before state and other
authorities performing a public function.”

See, inter alia, Order of the Constitutional Court No. Up-43/96, dated 30 May 2000 (OdIUS IX, 141), and Deci-
sion No. Up-404/05, dated 21 June 2007 (Official Gazette RS, No. 64/07, and OdIUS XVI, 101).



B-1I
The Prohibition of Discrimination due to Personal Circumstances

14. The first paragraph of Article 14 of the Constitution determines that in Slovenia

15.

everyone shall be guaranteed equal human rights and fundamental freedoms
irrespective of national origin, race, sex, language, religion, political or other
conviction, material standing, birth, education, social status, disability, or any other
personal circumstance. This constitutional provision thus prohibits discrimination
with regard to guaranteeing, exercising, or protecting human rights and fundamental
freedoms regardless of an individual’s personal circumstances. With reference to
such, it is important that in order to determine a violation of the constitutional
prohibition of discriminatory treatment it is sufficient to establish the existence of
inadmissible discrimination in the enjoyment of a human right, whereas a petitioner
does not have to demonstrate an interference with that human right.*

The principle of non-discrimination (as a fundamental element of the principle of
equality) within the meaning of the first paragraph of Article 14 of the Constitution
is established in an essentially different manner than within the meaning of the
second paragraph, since non-discrimination with regard to guaranteeing human
rights regardless of an individual’s personal circumstances exceeds the usual
formal framework of equality.” The standpoint that from the requirement of non-
discriminatory treatment there follows not only the requirement of formal equal
treatment but the requirement of substantive equal treatment as well has also been
adopted in recent (Slovene and comparative) constitutional case law?, as well as in
the case law of the ECtHR.? A substantive approach to understanding and exercising

In its recent case law also the European Court of Human Rights (hereinafter referred to as the ECtHR) ex-
ceeded the dependant, ancillary nature of the right to equality in accordance with which a violation of Article
14 of the Convention for the Protection of Human Rights and Fundamental Freedoms (Official Gazette RS,
No. 33/94, MP, No. 7/94 - hereinafter referred to as the ECHR) could only be successfully enforced in con-
nection with a violation of one of the Convention rights (regarding the older case law, ¢f P. Mahni¢, Enakost
in enakopravnost [Equality and equality before the law], in: Javna uprava [Public Administration], Institut za
javno upravo, No. 3, Vol. 38, Ljubljana 2002, p. 362). In its recent decisions, the ECtHR has namely emphasised
that the application of Article 14 of the ECHR no longer presupposes a breach of other Convention rights
and that therefore Article 14 of the ECHR is to this extent autonomous. For Article 14 to become applicable
it suffices that the facts of a case fall within the ambit of another substantive provision of the ECHR or its
Protocols (cf. Thlimmenos v. Greece, Judgment dated 6 April 2000, No. 34369/97, Para. 40).

M. Cerar, Nekateri (ustavno)pravni vidiki nacela nediskriminacije [Some (Constitutional) Legal Aspects of the
Principle of Non-Discrimination}, in: D. Zagorc (Ed.), Enakost in diskriminacija, Sodobni izzivi za pravosodje
[Equality and Discrimination: Modern Challenges for the System of Administration of Justice}, Mirovni
institut, Ljubljana 2005, p. 46.

Cf L. Sturm, Clen 14 (nacelo enakosti) [Article 14 (The Principle of Equality)], in: L. Sturm (Ed.), Komentar
Ustave Republike Slovenije [Commentary on the Constitution of the Republic of Slovenia}, Fakulteta za po-
diplomske drzavne in evropske $tudije, Ljubljana 2002, p. 181. See also, P. Mahnic, op. cit., p. 358.

In recent years, the ECtHR has made a shift from a formal understanding of the prohibition of discrimination,
which follows from Article 14 of the ECHR and Article 1 of Protocol No. 12 to the ECHR (Slovenia has not (yet)

ratified the Protocol and therefore it is not binding on Slovenia), to a substantive understanding of that concept. In
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16.

equality draws attention to the fact that (formal) equal treatment of individuals in
equal (i.e. essentially similar) positions does not ensure de facto equality of those
(formally) equally treated individuals who, due to individual circumstances (e.g. due
to a marginal social position, prejudice and stereotypes that are silently lurking in the
social morality of the majority, due to past discrimination, or under-representation
in certain areas of social life) find themselves in a de facto less privileged position.!
Therefore, the principle of equality allegedly also entails a normative power that
allows the law to legitimately create certain differences in order to abolish the
differences that are a result of traditional and long-lasting discrimination between
people.! Such concerns the implementation of the principle of equal opportunities.
The Constitutional Court has already recognised such a positive aspect of equality
(¢f: Decision of the Constitutional Court No. U-1-298/96, dated 11 November 1999,
Official Gazette RS, No. 98/99, and OdIUS VIII, 246).

Thus, by implementing the concept of substantive equality a differentiated manner
of exercising equality is implemented that within a certain scope and under certain
conditions includes the prevention of de facto or indirect discrimination.’? Such
a concept of equality was also adopted in the Implementation of the Principle of
Equal Treatment Act (Official Gazette RS, Nos. 61/07 etc. — hereinafter referred to
as the IPETA), which defines equal treatment as the absence of direct and indirect
discrimination on grounds of any of the personal circumstances referred to in Article
2 of that Act (Article 4 of the IPETA). In accordance with the third paragraph of Article
4 of the IPETA, indirect discrimination exists when due to an apparently neutral
regulation, criterion, or practice a person with a certain personal circumstance was,
is, or would be placed in a less favourable position compared to other persons in
equal or similar circumstances and conditions, unless these provisions, criteria, or
practices are objectively justified by a legitimate aim and the means of achieving that
aim are appropriate and necessary. Discrimination thus also exists when individuals
or social groups are formally ensured equal rights or an equal scope of rights,
however, individuals who are in a de facto less favourable position are disadvantaged
with regard to the exercise of their rights or the fulfilment of their obligations.'

10

11
12
13

accordance with recent ECtHR case law, the right to non-discriminatory treatment in the enjoyment of Convention
rights is not only violated when a state treats persons in similar situations differently without providing an objec-
tive and reasonable justification, but also when a state without an objective and reasonable justification fails to
treat differently persons whose positions are significantly different (¢f the above cited case of Thlimmenos v. Greece;
for a more detailed consideration of this question, see O. De Schutter, Reasonable Accommodations and Positive
Obligations in the European Convention on Human Rights, in: A. Lawson & C. Gooding (Eds.), Disability Rights in
Europe: From Theory to Practice, Hart, Oxford and Portland, Oregon 2005, p. 52). Cf. K. Reid, A Practitioner’s Guide
to the European Convention on Human Rights, 3rd edition, Thomson, Sweet & Maxwell Ltd, London 2008, p. 273.
B. Flander, Pozitivna diskriminacija [Positive Discrimination], Univerza v Ljubljani, Fakulteta za druzbene
vede, Ljubljana 2004, p. 66.

P. Mahnic, op. cit., p. 367.

B. Flander, op. cit., p. 72.

Ibid., p. 71.
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The requirement of substantive equality follows already from the first paragraph
of Article 14 of the Constitution. It is thus important that not only formal equality
is ensured, since, as explained above, constitutional case law already exceeded such
an understanding of equality. In cases of alleged indirect discrimination, it must
be established whether there exists an inequality, not in the legal regulation itself,
but in the effects of the legal regulation. In preventing indirect discrimination, the
protection of the affected interests or expected benefits namely refers to the result
or consequences of the legal regulation (i.e. the differentiation). Such protection
requires that the consequences of the adopted legal norms be analysed and that the
potential discriminatory effects of the legal regulation be eliminated.™

In the event of a review of the legal position of a disadvantaged social group (due
to a specific personal circumstance determined by the first paragraph of Article 14
of the Constitution), what may also prove to be constitutionally inadmissible is the
failure to determine an exception to the general norm if such general norm has
discriminatory effects for that social group. In certain instances, the prohibition
of discrimination namely also entails the requirement to implement special legal
positions or special rights, including certain positive measures that aim to prevent
a less favourable position or marginalisation of the weakest links in society and
to promote and create equal opportunities for such categories of people in order
to ensure their participation in social life on an equal basis with others.” Positive
measures that are adopted with such a purpose do not entail an interference with
the principle of equality,'® but are intended precisely for its implementation. The
ECtHR also adopted the standpoint that from the prohibition of discrimination
there also follows the requirement of the prevention of indirect discrimination and
consequently also the requirement to adopt appropriate reasonable accommodations
that aim to ensure de facto equal treatment of disadvantaged social groups.'’

14
15

16

17

Ibid.

Legal theory refers to this legal instrument with the expression “positive discrimination in the broader sense”.
In contrast, according to legal theory “positive discrimination in the narrower sense”is a legal instrument which
implements the unequal (privileged) legal treatment of certain categories of persons in the exercise of rights
which as a general rule are ensured to all legal addressees to the same extent and under the same conditions
in order to promote or create equal opportunities, in order to promote their more equal representation in
the political, economic, social, and other areas of life in society, and in order to eliminate or prevent indirect
discrimination and the consequences of past discrimination. Positive discrimination in a narrower sense exists
when certain categories of persons are exceptionally and provisionally treated differently (i.e. in a privileged
manner) when exercising their rights that as a general rule are ensured to members of different social groups
or to all persons under the same conditions and to the same extent (for more, see B. Flander, ibid., pp. 101-102).
In Decision No. U-1-283/94, dated 12 February 1998 (Official Gazette RS, No. 20/98, and OdIUS VII, 26), The
Constitutional Court indeed adopted the position that ensuring a certain social group special rights entails
a deviation from the principle of equality. However, the cited case is different from the case at issue. In the
cited case, the Constitutional Court namely reviewed the constitutional admissibility of the special right of
the members of autochthonous national minorities to a so-called double right to vote as a form of positive
discrimination in the narrower sense.

Cf. D. H. and Others v. the Czech Republic (Grand Chamber Judgment, dated 13 November 2007): the Grand
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19.

20.

B-11I
The Prohibition of Discrimination due to Disability

Numerous international instruments increasingly emphasise that as an objectively
disadvantaged social group, persons with disabilities must be ensured de facto equal
treatment. Such demands are a consequence of the changing social attitude towards
persons with disabilities: from a person with a disability as an object, to a person with
a disability as a bearer of rights, thus, from a situation in which others decide on their
behalf; to a situation in which they decide independently for themselves.'® In addition
to the prohibition of discrimination within the meaning of implementing formal
equality, already the Standard Rules on the Equalisation of Opportunities for Persons
with Disabilities' promoted the idea that society must ensure equal opportunities for
persons with disabilities by means of active measures. They also explicitly emphasised
the overall importance of accessibility (also to information and communication) in
the process of the equalisation of opportunities in all spheres of society (Rule 5).
The steadily increasing social awareness of the need to equally integrate persons
with disabilities into society is also reflected in the amendment of Article 15 of the
European Social Charter (The right of persons with disabilities to independence,
social integration, and participation in the life of the community), to which a new
third paragraph was added during the revision of the European Social Charter. That
paragraph explicitly states that it is necessary to promote the full social integration
and participation in the life of the community of persons with disabilities.?’

Also in the legal order of the European Union it has been increasingly underlined
that the legislature may not only take into account the prohibition of discrimination,

18

19

20

Chamber established that the Czech Republic violated Article 14 (the Prohibition of Discrimination) of the
ECHR read in conjunction with Article 2 (the Right to Education) of Protocol No. 1 to the ECHR as it did
not attempt to eliminate the discriminatory effect caused by legislation in the sphere of education that was
the same for all children by means of different (accommodated) treatment of the members of the Roma
community.

Cf Malaga Ministerial Declaration on People with Disabilities: “Progressing towards full participation as
citizens”, which was adopted in 2003 at the Second European Conference of Ministers Responsible for Inte-
gration Policies for People with Disabilities, organised by the Council of Europe. The text of the Declaration
is published on the website: http:/www.mddsz.gov.si/si/delovna_podrocja/invalidi/malaska_deklaracija_o_in-
validih/.

Even though the Rules, which were adopted by Resolution No. 48/96, dated 20 December 1993, were not
adopted as a binding international instrument, their introduction stated that although the Rules are not
mandatory, they could become international customary law if they were applied by a great number of states
that have decided to respect the rules of international law.

The third paragraph of Article 15 of the revised European Social Charter (Official Gazette RS, No. 24/99, MP,
No. 7/99) reads as follows: “With a view to ensuring to persons with disabilities, irrespective of age and the
nature and origin of their disabilities, the effective exercise of the right to independence, social integration
and participation in the life of the community, the Parties undertake, in particular: to promote their full
social integration and participation in the life of the community in particular through measures, including
technical aids, aiming to overcome barriers to communication and mobility and enabling access to transport,

housing, cultural activities and leisure”
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but that it must be active in ensuring the equal treatment of persons with disabilities
by encouraging them as members of society to participate in all forms of social life.?!
Within the framework of the European Year of Persons with Disabilities, a European
Action Plan (2004-2010): “Equal opportunities for people with disabilities” was
adopted that provides for the adoption of two-year action plans. In 2006, the
European Parliament resolution on the situation of people with disabilities in the
enlarged European Union: the European Action Plan 20062007 (2006/2105(INI))
was adopted,? which, inter alia, draws attention to the fact that it is necessary that
documentation produced by European institutions should always be made available
on demand in accessible formats, particularly as regards forms being fully accessible
to blind and partially sighted persons (paragraph 31).2 Within the framework of
the European Year of Persons with Disabilities, also Slovenia adopted The Action
Plan for Persons with Disabilities 2007-2013,%* which among the general principles
and obligations emphasises the obligation to accept disabilities as part of human
diversity, the obligation to ensure equal opportunities, the obligation to ensure the
full and effective participation and integration of persons with disabilities in society,
the obligation to respect their personal dignity and independence, including their
right to their free choice and independence as well as accessibility, as the fundamental
conditions for exercising their rights and ensuring their social integration. Moreover,
the Charter of Fundamental Rights of the European Union (OJ C 303, 14 December
2007) emphasises that persons with disabilities must be ensured not only formal
(legal) equality, but also de facto (substantive) equality, which is intended to ensure
equal opportunities and equality of results in order to eliminate de facto inequalities.
The first paragraph of Article 21 of the Charter namely not only emphasises that
discrimination based on disability is prohibited, but Article 26 (Integration of persons
with disabilities) explicitly recognises and guarantees persons with disabilities the
right to benefit from measures designed to ensure their independence, social and
occupational integration, and participation in the life of the community.

Another reflection of the ever greater social awareness of the significance of
ensuring equal opportunities for persons with disabilities is the amendment of

21

22
23

24

At the level of the European Union, the general principle of the prohibition of discrimination has been
included in the Treaty Establishing the European Community (hereinafter referred to as the EC Treaty) with
the Treaty of Amsterdam. Cf. Article 13 of the EC Treaty (O] C 340, 10 November 1997, and Official Gazette
RS, No, 27, MP, No. 7/04 — consolidated text). The provision speaks of “appropriate action to combat discrimi-
nation.” This can also be understood as the possibility to adopt positive measures.

OJ C 316 E, 22 December 2006, pp. 370-378.

In 2007, Europol adopted the Rules for Access to Europol Documents (OJ C 072, 29 March 2007, pp. 37-40),
which in Article 10 (Access following an application) determine, inter alia, that documents shall be supplied
in an existing version and format (including electronically or in an alternative format such as Braille, large
print, or tape) and in one of the available linguistic versions in accordance with the applicant’s preference.
The Action Plan is published on the website: http://www.mddsz.gov.si/si/splosno/novice/novica/article/1939/5
367/?cHash=075eded6b1.
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22,

the first paragraph of Article 14 of the Constitution,® by which the right to non-
discriminatory treatment was extended,?® and now disability is explicitly listed among
the personal circumstances that may not be a basis for discrimination.” Even prior to
such, disability was undoubtedly considered one of the personal circumstances that
may not be a basis for discriminatory treatment, however, such symbolic emphasis
in the Constitution with regard to the protection of persons with disabilities against
discrimination gives it even greater significance at the symbolic level.?®

Moreover, it must be taken into consideration that in 2008 the CRPD? and its
Optional Protocol came into force, which is the first binding instrument of the UN
with regard to the human rights of persons with disabilities. States Parties have, inter
alia, undertaken to ensure and promote the full realisation of all human rights and
fundamental freedoms for all persons with disabilities without discrimination of any
kind on the basis of disability and to adopt all appropriate legislative, administrative,
and other measures for the implementation of the rights recognised in the present
Convention (Article 4 of the CRPD). According to the CRPD, discrimination on the
basis of disability also includes the denial of necessary and appropriate modifications

25
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28

29

Cf. The Constitutional Act Amending Article 14 of the Constitution of the Republic of Slovenia (Official
Gazette RS, No. 69/04).

In recent years, such extensions of the principle of non-discriminatory treatment have also been adopted in
certain other European countries. In 1994, the German Bundestag adopted an amendment to Article 3 of the
Basic Law, which now explicitly determines that no one may be placed at a disadvantage due to their disabil-
ity (¢f. Maunz-Diirig, Grundgesetz Kommentar, Band I, GG-Text, Art. 3, Verlag C. H. Beck Miinchen, p. 353a).
The Slovene legal order does not contain a uniform definition of disability. Disability and the status of a
person with a disability depend on the individual fields of legal regulation (cf. M. Kal¢i¢, Invalidnost kot osebna
okolis¢ina [Disability as a Personal Circumstance}, in: Prepoved diskriminacije, Med varstvom clovekovih pravic in
konkurencnostjo delodajalca [The Prohibition of Discrimination, Between the Protection of Human Rights and
the Competiveness of the Employer], Institut za delo pri Pravni fakulteti Univerze v Ljubljani, Ljubljana 2007,
p. 361). The second paragraph of Article 1 of the CRPD defines persons with disabilities as persons who have
long-term physical, mental, intellectual, or sensory impairments that in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others. The notion of disability is,
however, explicitly determined in the Preamble. Disability is defined as an evolving concept and as a result of
the interaction between persons with impairments and attitudinal and environmental barriers that hinders
their full and effective participation in society on an equal basis with others (Recital e). From both definitions
it clearly follows that they establish a connection between an individual — a person with disabilities — and his
or her environment. Thereby, both definitions indirectly oblige the States Parties to remove barriers in the
environment that cause discrimination and render equal opportunities impossible (ibid., p. 359).

Cf. L. Sturm, Ustavnopravni vidiki nacela enakosti [The Constitutional Law Aspects of the Principle of Equality],
in: Clovekove pravice in invalidi, Za 14. tlen — od ideje do ustavnega zakona [Human Rights and Persons with Dis-
abilities, For Article 14 — from an Idea to a Constitutional Amendment}, p. 43, published on the website: http://
www2.arnes.si/ljzdis1/books/ZDIS_zbornik_2005.pdf. Cf. M. Cerar, Ustavna razprava pred prehodom v drugo fazo
[The Constitutional Debate before Reaching the Second Stage], Pravna praksa, No. 44/2003, Uvodnik, pp. 3-4.
The Convention and the Optional Protocol thereto were adopted by the General Assembly of the UN in
December 2006 by Resolution No. A/61/611. In accordance with Article 45 of the Convention, it entered
into force on the thirtieth day after the deposit of the twentieth instrument of ratification or accession, i.e.
on 30 May 2008.
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and adjustments not imposing a disproportionate or undue burden, where needed
in a particular case, to ensure to persons with disabilities the enjoyment or exercise
on an equal basis with others of all human rights and fundamental freedoms (Article
2 of the CRPD). The CRPD, inter alia, explicitly requires that States Parties ensure
effective access to justice for persons with disabilities on an equal basis with others,
including through the provision of procedural and age-appropriate accommodations,
in order to facilitate their effective role as (direct and indirect) participants, including
as witnesses, in all legal proceedings, including at investigative and other preliminary
stages (cf Article 13 —“Access to Justice”). Slovenia has also ratified the CRPD.* This
entails that in accordance with the second paragraph of Article 153 in conjunction
with Article 8 of the Constitution, from the day of its entry into force, its provisions
are binding on the National Assembly when adopting laws. The duty to adopt
appropriate accommodations that would enable blind persons to (independently)
effectively participate in proceedings before courts is thus imposed on the legislature
also by a binding treaty.

B-1V
The Position of Blind and Partially Sighted®' Persons in Civil Proceedings

In consideration of all the above, the Constitutional Court notes that the existing
regulation of civil procedure, which does not ensure special rights to blind persons,
but treats them equally as other participants in proceedings, despite the fact that
they are an objectively disadvantaged social group, interferes with their right to
non-discriminatory treatment (the first paragraph of Article 14 of the Constitution).
Preventing access to court and other documents in civil proceedings in a form that
is accessible to blind persons namely entails a significant obstacle for blind persons,
which (in comparison with other [i.e. sighted] persons in the same position) makes
the exercise of their right to fair treatment significantly more difficult. In order
to remedy the disadvantaged position of blind persons in civil proceedings, the
implementation of certain appropriate accommodations would be necessary. The
National Assembly namely failed to demonstrate that blind persons are ensured
an equal position in exercising their rights in civil proceedings by means of other,
already existing, procedural institutions.

. The Constitutional Court has already emphasised® that in determining the

constitutional framework of the right to use one’s language or script in judicial
proceedings, the fact that in Slovenia the official language is Slovene (and in certain
areas also Italian and Hungarian) must be taken into consideration.*® Furthermore,

30
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Slovenia signed the CRPD together with the Optional Protocol on 30 March 2007. The National Assembly
ratified it on 4 April 2008.

Partially sighted persons may also find themselves in the same position as blind persons. Hereinafter, the
Constitutional Court refers to all such persons as blind persons.

Cf. the above-cited Order No. Up-43/96, Paragraph 18 of the reasoning.

Cf. T. Jeroviek, Clen 62 (pravica do uporabe svojega jezika) [Article 62 (The Right to Use One’s Own Language],
in: L. Sturm (ed.), op. cit., p. 615.
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the Constitutional Court has already adopted the standpoint that the fact that a
party to civil proceedings must him- or herself provide for the translation of court
and other documents into a language that he or she understands is in and of itself
not inconsistent with the right to use one’s language in proceedings as the party is,
nevertheless, ensured a fair trial.>* However, the position of blind persons cannot be
equated with the position of persons who do not understand the Slovene language.
A Braille transcript of court or other documents in proceedings is namely still a
document in Slovene and not in a foreign language. Therefore, the position of blind
persons can only be compared with the position of persons who, like blind persons,
understand the Slovene language. In consideration of the above, there is no doubt
that with regard to the possibility of reviewing the content of court documents or the
written applications of parties and other participants in proceedings, blind persons
are in a disadvantaged position in comparison with other [i.e. sighted] persons.
Despite the fact that they partake in literacy programmes adapted to their disability,
which, regardless of the obstacles caused by their blindness, enables them to review
by themselves the content of court and other documents in proceedings in the
Slovene language, the state does not ensure them appropriate accommodations.

As regards the possibility of reviewing the content of the written documents of the
court and the participants in proceedings, blind persons are in a disadvantaged
position not only in comparison with [sighted] persons who understand the Slovene
language, but are also in a substantially more difficult position in comparison with
[sighted] persons who do not understand the Slovene language. Blind persons
namely cannot obtain court or other documents in proceedings in a form that they
can understand in the same manner as persons who do not understand the Slovene
language can. As highlighted by the petitioner, the existence of interpreters for
Braille is conceptually impossible. In order to obtain a Braille transcript, the form
of the document must be “translated” into another form with the help of technical
equipment. This can be done either by printing the documents in Braille or by
converting the writing to Braille using an electronic Braille pad (or into a spoken
form using a speech synthesiser). However, in order to use either method blind
persons must be provided an electronic version of the document. The fact that court
or other documents in proceedings are served on them [only] in printed form thus
makes it substantially more difficult for blind persons to obtain transcriptions of
documents in a form that is accessible to them.

Moreover, the institution of authorised representation cannot ensure blind persons
an equal position as regards the exercise of their rights in civil proceedings. If
only blind persons were required to exercise their rights with the assistance of an
authorised representative, such would namely not entail a special benefit (not even if
such representation was provided at the expense of the state), but the discrimination
of blind persons, as they could not exercise their rights in judicial proceedings under
the same conditions as others (who can freely choose [whether to avail themselves

34

See, Order of the Constitutional Court No. Up-1378/06, dated 20 May 2008 (Official Gazette RS, 59/08).
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of the assistance of an authorised representative or not}). Such would namely entail
that blind persons would be denied the capacity to represent themselves already at
the first and second instances, while it is recognised to other persons (who possess
contractual capacity or the capacity to sue or be sued). Moreover, the institution
of authorised representation would not eliminate the unequal position of blind
persons in civil proceedings even if mandatory representation by a lawyer were
prescribed equally for all parties to proceedings.®® Blind persons would still be in a
disadvantaged position in comparison with others despite the fact that the capacity
to validly act in proceedings without a lawyer would be equally limited for all. Access
to transcripts of court and other documents in a form that is accessible to blind
persons would namely still be substantially more difficult in comparison with other
persons (as follows from the preceding paragraphs of the reasoning).

In accordance with all of the above, the existing regulation of the exemption from
the payment of the costs of proceedings (which also includes the costs of legal
representation) cannot by itself remedy the less favourable position of blind persons
in civil proceedings as regards the exercise of their rights determined by Article 22 of
the Constitution. Not only because the institution of representation by a lawyer in
itself cannot as a general rule ensure a blind person an equal position in proceedings,
but also because free-of-charge representation by a lawyer, even if a blind person
freely decides that he or she wishes to exercise his or her rights in proceedings only
in such manner, is not provided in every case. In accordance with the provisions of
the FLAA,* only persons in an unfavourable financial situation are entitled to an
exemption from the payment of the costs of proceedings.*” The mentioned regulation
does not envisage any other reasons for the exercise of the right to free legal aid.
As has already been emphasised, the right to access court and other documents in
proceedings in a form that is accessible to blind persons exists only if such is ensured
to them at the expense of the state.

As the Constitutional Court established that the legislature’s failure to ensure blind
persons the necessary and appropriate accommodations that would enable them
to exercise their right to fair treatment in civil proceedings on an equal basis with
others entails an interference with their right to non-discriminatory treatment (the
first paragraph of Article 14 of the Constitution), it had to review if such interference
is constitutionally admissible. An interference with human rights is constitutionally
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As is already prescribed (an exception is determined only by the fourth paragraph of Article 86 of the CPA)
in proceedings regarding extraordinary legal remedies (cf the third paragraph of Article 86 of the CPA).
Article 170 of the CPA, which regulated the right of a party to be appointed a free-of-charge lawyer, was
repealed on 1 October 2008 by the entry into force of the Act Amending the Civil Procedure Act (Official
Gazette RS, No. 45/08). Since that time, this right is decided on only in accordance with the rules determined
in the FLAA.

The first paragraph of Article 1 of the FLAA reads as follows: “The purpose of free legal aid in accordance with
this Act is to enable persons to exercise their right to judicial protection in accordance with the principle of
equality, thereby taking into account their material position, as these persons would not be able to exercise

such right without detriment to their ability to maintain themselves and their family.”
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admissible if it is based on a constitutionally admissible, i.e. objectively substantiated,
aim (the third paragraph of Article 15 of the Constitution) and if it is in accordance
with the general principle of proportionality as one of the principles of a state
governed by the rule of law (Article 2 of the Constitution). The Constitutional
Court performs a review of the consistency of the challenged regulation with the
general principle of proportionality on the basis of a strict test of proportionality,
which comprises a review of three aspects of the interference, i.e. a review of the
necessity, appropriateness, and proportionality of the interference in the narrow
sense, provided that it established beforehand that the limitation is based on a
constitutionally admissible aim (see, Decision No. U-1-18/02, dated 24 October 2003,
Official Gazette RS, No. 108/03, and OdIUS XII, 86, Paragraph 25 of the reasoning).

The Constitutional Court first reviewed whether there existed any constitutionally
admissiblereason forthefailuretoprovidenecessaryandappropriateaccommodations.
The National Assembly, inter alia, objected that when regulating civil procedure the
requirements of expeditious, economical, and effective proceedings, the aim of which
is to ensure the right of (both) parties to a trial without undue delay and with as little
cost as possible, must be taken into consideration. The objection with regard to the
requirement of expeditious proceedings could be important from the viewpoint of
the constitutional requirement that prohibits excessive interferences with the right
to (effective) judicial protection determined by the first paragraph of Article 23 of
the Constitution. However, by merely generally alleging that also this human right
should be taken into consideration, the National Assembly failed to demonstrate
that for this reason the right of blind persons to access court and other documents
in proceedings in a form that is accessible to them could not be regulated in any
(reasonable) manner. It is the obligation of the legislature to regulate the position of
blind persons in civil proceedings within the framework of its field of discretion in
such a manner that it does not excessively interfere with the human rights of other
participants in proceedings. In addition, it must be taken into consideration that
there already exists a statutory basis for the introduction of electronic operations
in civil proceedings,’® which will significantly facilitate the possibility of ensuring
reasonable accommodations for blind persons. Furthermore, the National Assembly
failed to demonstrate the existence of a constitutionally admissible reason for the
established interference with this human right by relying on its duty to prevent
excessive costs for the parties. As the Constitutional Court has already established,
blind persons must be ensured access to court and other documents in proceedings
in a form that is accessible to them at the expense of the state and not at the expense
of the parties. The National Assembly did not even claim that the costs of appropriate
accommodations would be so unreasonably high that such positive measures could
not be carried out at all. In any event, within the framework of its field of discretion,
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Cf The Act Amending the Civil Procedure Act (Official Gazette RS, No. 52/07), which already contains provi-
sions on the electronic operations of courts, which have, however, not yet been implemented due to the fact

that appropriate executive regulations still have to be adopted and appropriate technical conditions fulfilled.



the legislature can provide appropriate accommodations in such a manner that
the state budget is burdened as little as possible. As, in accordance with the above
clarification, the National Assembly did not demonstrate that the failure to provide
necessary and appropriate accommodations that would enable blind persons to
exercise their rights to fair treatment in civil proceedings on an equal basis with
others is justified by any constitutionally admissible aim, already the first condition
required by the Constitution for limitations of human rights is not fulfilled.

30. The Constitutional Court therefore established that the challenged regulation of civil
proceedings, which does not take into consideration the special position of blind
(and partially sighted) persons who participate in such proceedings and who are thus
not ensured an equal position as regards the exercise of their right to fair treatment
(Article 22 of the Constitution), is inconsistent with the first paragraph of Article 14
of the Constitution (Point 1 of the operative provisions). The Constitutional Court
namely established that there exists a legal gap in the regulation of civil proceedings
that cannot be filled and that its substance is deficient to such an extent that filling it
in concrete cases would be arbitrary as there exist no predictable and legally reliable
criteria that would indicate how to proceed in individual cases.* The equal protection
of rights in authoritative decision-making procedures can namely be ensured only
if the rules of procedure that authorities must respect when deciding on the rights,
duties, and legal interests of individuals are precisely determined in advance. In view
of the nature of this right, it is thus necessary that the manner of its exercise be
determined by law (the second paragraph of Article 15 of the Constitution).®’ As in
the case at issue the legislature did not regulate a certain issue that it should have
regulated, an abrogation is not possible. Therefore, on the basis of the first paragraph
of Article 48 of the Constitutional Court Act (Official Gazette RS, No. 64/07 — official
consolidated text — hereinafter referred to as the CCA), the Constitutional Court
adopted a declaratory decision. On the basis of the second paragraph of Article 48 of
the CCA, it required the legislature to remedy the established inconsistency within a
period of one year from the publication of this decision in the Official Gazette of the
Republic of Slovenia (Point 2 of the operative provisions).

31. In order to satisfy the constitutional and Convention requirements of equal §
treatment of blind (and partially sighted) persons in civil proceedings, the legislature 3
will have to appropriately regulate their right to access court and other documents T
in proceedings in a form that is accessible to them. Thereby, from the perspective
of the right of blind persons to personal dignity, it is of essential importance that
(within the framework of reasonable options) they are ensured the possibility to o
choose the manner in which they wish to review the content of documents (e.g. S
in the physical form of the document in Braille, a digital form of the document, :“3

E

39 M. Pav¢nik, Argumentacija v pravu, Od Zivljenjskega primera do pravne odlocitve [Legal Argumentation (From 8

the Real Life Event to the Legal Decision)], the second amended and supplemented edition, Cankarjeva i

zalozba, Ljubljana 2004, pp. 123 et seq.
40 E Testen, Clen 22 (enako varstvo pravic) [Article 22 (Equal Protection of Rights)] in: L. Sturm, op. cit., p. 240.
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a reading with the assistance of another person). The possibility to participate in
proceedings on an equal basis with others regardless of blindness namely depends on
the particular capabilities of the individual. In the assessment of the Constitutional
Court, mandatory representation by a lawyer as a manner of ensuring that blind
persons exercise their right to a fair trial on an equal basis with others could only
be constitutionally admissible in cases where blind persons, due to their personal
circumstances, cannot be ensured effective protection of their rights by other
appropriate accommodations. However, in such cases blind persons would have to
be guaranteed representation by a lawyer at the expense of the state, regardless of
their financial situation and income.

Despite the fact that in the case at issue the Constitutional Court reviewed only
whether the regulation of civil procedure ensures blind persons the opportunity
to exercise their right to fair treatment in civil and other judicial proceedings in
which the provisions of the CPA are applied mutatis mutandis* on an equal basis
with others, the Constitutional Court draws attention to the fact that the question
of the necessity of an appropriate regulation of the equal rights of blind persons
also in other judicial proceedings and proceedings before other state authorities
has been raised. Therefore, the adoption of a uniform statutory regulation for all
judicial proceedings (as well as for other proceedings before state authorities, local
community authorities, and bearers of public authority in which an individual’s
rights, obligations, or legal interests are decided on) should be considered, such as
has already been adopted, for example, with regard to deaf persons. Even though the
Constitutional Court established the constitutional inconsistency of the CPA, this
does not entail that within the framework of its field of discretion the legislature is
not allowed to regulate the inconsistency established in this Decision by a special
law (such as the act adopted with regard to deaf persons), or in the Equalisation of
Opportunities for Persons with Disabilities Act,? the Courts Act (Official Gazette RS,
Nos. 19/94 etc.), or any other law.

As the Constitutional Court established that the challenged regulation of the civil
procedure is inconsistent with the principle of non-discriminatory treatment within
the meaning of the first paragraph of Article 14 of the Constitution, it did not review
the allegations of the unequal treatment of blind persons in comparison with deaf

4
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The provisions of the CPA namely do not apply only in civil, but (mutatis mutandis) also in other judicial pro-
ceedings. Cf Article 15 of the Execution of Judgments in Civil Matters and Securing of Claims Act (Official
Gazette RS, Nos. 51/98, etc.), Article 37 of the Non-litigious Civil Procedure Act (Official Gazette SRS, Nos.
30/86, etc.).

From the legislative materials of the draft Act on the Ratification of the Convention on the Rights of Persons
with Disabilities and the Optional Protocol to the Convention on the Rights of Persons with Disabilities, No.
EVA 2007-1811-0110, dated 21 February 2008, it follows that the Ministry of Labour, Family, and Social Af-
fairs is preparing the text of the draft of the Equalisation of Opportunities for Persons with Disabilities Act,
which, as a lex specialis in the field of the protection of persons with disabilities, will, in addition to the IPETA,
regulate the prohibition of discrimination due to disability and measures for the equalisation of opportuni-

ties of persons with disabilities.
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persons (i.e. the alleged violation of the principle of equality before the law or in the
law on the basis of the second paragraph of Article 14 of the Constitution).

In order to guarantee blind persons a position that will enable them to exercise,
effectively and on an equal basis with others, their rights in civil and other judicial
proceedings in which the CPA is applied mutatis mutandis until the established
inconsistency is remedied, the Constitutional Court determined the manner of the
implementation of the Decision on the basis of the second paragraph of Article
40 of the CCA. In accordance with such, courts must ensure blind persons, upon
their request, access to court documents and the written applications of parties
and other participants in proceedings in a form accessible to them, whereby the
costs of such are to be paid from the funds of the court (Point 3 of the operative
provisions). The Constitutional Court is aware that due to the complexity of the
issue that the legislature has to regulate, it will not be possible to fully ensure
the equal position of blind persons in civil proceedings until the adoption of the
appropriate statutory regulation. Until the appropriate technical solutions are
adopted, the courts will namely not be able to ensure in every case that blind
persons can review the procedural materials in the manner of their choice.
However, in order to ensure that during this transitional period blind persons
are guaranteed at least minimum procedural safeguards, the courts will have to
provide blind persons, upon their request, Braille transcripts of at least the more
important procedural materials (i.e. documents that have to be served on parties).
A different manner of reviewing the content of procedural materials (e.g. by
providing a reading or an appropriate oral summary of the relevant content of the
procedural materials or in some other appropriate manner) can be applied in cases
where due to the circumstances of the individual case (either due to the format
of the recorded information — e.g. a photograph or a sketch — or due to other, e.g.
technical, obstacles) this right of blind persons cannot be ensured by means of
Braille transcripts of documents. Until the adoption of appropriate legislation, it
is particularly important that blind persons are ensured access to court and other
documents in proceedings in a form that is accessible to them to such an extent
that will enable them to effectively protect their rights in proceedings.

C
The Constitutional Court adopted this Decision on the basis of Article 48 and the
second paragraph of Article 40 of the CCA and the fifth paragraph of Article 46 of
the Rules of Procedure of the Constitutional Court (Official Gazette RS, No. 86/07),
composed of President JoZe Tratnik and Judges Mag. Marta Klampfer, Mag. Marija
Krisper Kramberger, Mag. Miroslav Mozeti¢, Dr Ernest Petri¢, Jasna Pogacar, Dr Ciril
Ribici¢, and Jan Zobec. The decision was adopted unanimously.

JoZe Tratnik
President
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Decision No. U-1-425/06, dated 2 July 2009

DECISION

At a session held on 2 July 2009 in proceedings to review constitutionality initiated
upon the petition of Mitja BlaZi¢, Dobrovo v Brdih, and Viki Kern, Vodice, the Con-
stitutional Court

decided as follows:

Article 22 of the Registration of a Same-Sex Civil Partnership Act (Official Gazette
RS, No. 65/05) is inconsistent with the Constitution.

The National Assembly must remedy the established inconsistency within six
months from the publication of this decision in the Official Gazette of the Repu-
blic of Slovenia.

Until the established inconsistency is remedied, the same rules apply for inheri-
tance between partners in registered same-sex partnerships as apply for inheritan-
ce between spouses in accordance with the Inheritance Act (Official Gazette SRS,
Nos. 15/76 and 23/78 and Official Gazette RS, No. 67/01).

Reasoning

A
The petitioners challenge Article 22 of the Registration of a Same-Sex Civil
Partnership Act (hereinafter referred to as the RSSCPA), which regulates inheritance
between partners in such partnerships. They claim that they are partners in a same-
sex partnership and that they have registered their partnership in accordance with
the RSSCPA, and on the basis of this registration they have acquired the right to
inheritance from a deceased partner in accordance with this act. In their opinion,
the challenged regulation on inheritance from a same-sex partner is discriminatory.
They allege that the challenged provision inadmissibly differentiates between the
inheritance of the separate and the community property of partners in same-sex
partnerships and as it does not specifically regulate the inheritance of separate
property and does not determine a forced portion to be inherited by a same-sex
partner, it entails an unconstitutional differentiation between partners in same-sex



partnerships and spouses or common-law partners. In their opinion, the challenged
provision is inconsistent with Articles 14, 15, 33, and 66 of the Constitution.

The National Assembly did not reply to the petition.

The Constitutional Court accepted the petition and due to the fact that the conditions
provided for in the fourth paragraph of Article 26 of the Constitutional Court Act
(Official Gazette RS, No. 64/07 - official consolidated text — hereinafter referred to as
the CCA) were satisfied, it immediately proceeded to decide on the merits.

The first paragraph of Article 22 of the RSSCPA determines that in the event of a
partner’s death, the surviving partner of a registered same-sex partnership (hereinafter
referred to as a same-sex partner) has the right to inheritance of the decedent’s share
of the community property in accordance with this act. This provision establishes a
legal foundation for inheritance between same-sex partners. Neither the Inheritance
Act (Official Gazette SRS, No. 15/76 etc. — hereinafter referred to as the IA) as
a general regulation, nor any other regulation in the field of inheritance namely
includes same-sex partners in the circle of heirs.! The second and third paragraphs
of Article 22 of the RSSCPA regulate the manner of inheritance of the community
property between same-sex partners. If a decedent has children, the community
property is inherited by the surviving partner and the decedent’s children in equal
shares (the second paragraph of Article 22); if a decedent does not have any children,
the surviving partner inherits the entire share on the community property (the
third paragraph of Article 22). The fourth paragraph of the challenged Article 22
of the RSSCPA regulates the inheritance of the decedent’s separate property and
determines that this property is inherited in accordance with the general regulations
on inheritance. These regulations are applied also for inheritance of the share of the
decedent’s community property, if the RSSCPA does not determine otherwise. The
fifth paragraph of Article 22 of the RSSCPA determines that local courts have subject-
matter jurisdiction to decide in probate proceedings in accordance with this act.

B-1I

One of the petitioners’ allegations regarding the challenged regulation is that, in the
field of inheritance, it entails discrimination against same-sex partners in comparison
with spouses or common-law partners and is therefore inconsistent with the first
paragraph of Article 14 of the Constitution.

The first paragraph of Article 14 of the Constitution determines that in Slovenia
everyone is guaranteed equal human rights and fundamental freedoms irrespective
of national origin, race, sex, language, religion, political or other conviction, material
standing, birth, education, social status, disability, or any other personal circumstance.
The above-mentioned constitutional provision prohibits discrimination in ensuring,
exercising, and protecting human rights and fundamental freedoms regarding
individuals’ personal circumstance.

Another regulation which does not include same-sex partners in the circle of heirs is the Inheritance of Agricul-

tural Holdings Act (Official Gazette RS, No. 70/95), which is not, however, a subject of review in the case at issue.
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In order to review this allegation as regards unequal, discriminatory treatment,
the following questions must be answered in the case at issue: 1) whether the
alleged different treatment refers to ensuring or exercising a human right or a
fundamental freedom; 2) if so, whether the petitioners or a person to whom the
petitioners compare themselves are receiving different treatment; 3) whether the
actual positions that the petitioners are comparing are essentially the same and thus
the differentiation is based on a circumstance determined in the first paragraph
of Article 14 of the Constitution; and 4) if the differentiation is indeed based on
a circumstance determined in the first paragraph of Article 14 of the Constitution
and thus there is an interference with the right to non-discriminatory treatment,
whether such interference is constitutionally admissible. If the answers to the first
three questions are affirmative and the interference does not stand the so-called
strict test of proportionality, the discrimination is not constitutionally admissible.
The first paragraph of Article 14 of the Constitution prohibits discrimination in
ensuring, exercising, and protecting human rights and fundamental freedoms
regarding individuals’ personal circumstances. In order to establish a violation of the
constitutional prohibition against discriminatory treatment, the determination of
the existence of inadmissible discrimination in the enjoyment of any human right
suffices, whereby a petitioner does not need to demonstrate the interference with this
human right in and of itself:? In the case at issue, the petitioners claim discriminatory
treatment in the statutory regulation of inheritance. In accordance with Article 33
of the Constitution, the right to inheritance is a human right. The allegation thus
concerns inadmissible discrimination in ensuring a human right.

The IA does not differentiate between the inheritance of the separate and community
property of spouses, but regulates the inheritance of both types of property in the
same manner. Pursuant to this act, the spouse, as a heir in the first degree, and the
decedent’s children inherit equal shares (Article 11 of the IA). If a decedent did not
have descendants, the heirs in the second degree are the decedent’s parents, who
inherit one half of the estate (or their descendants on the basis of the right to assume
their parents’ position; in accordance with Articles 15 and 16 of the IA), and the
surviving spouse, who inherits the other half (in accordance with the first and second
paragraphs of Article 14 of the IA). In such a case, the surviving spouse inherits the

The Constitutional Court has adopted such position already in Decision No. U-1-146/07, dated 13 November
2008 (Official Gazette RS, No. 111/08). Also the European Court of Human Rights (hereinafter referred to as
the ECtHR) in its recent case law superseded the dependant, ancillary nature of the right to equality, accord-
ing to which a violation of Article 14 of the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms (Official Gazette RS, No. 33/94, MP, No. 7/94 — hereinafter referred to as the ECHR) could be
successfully exercised only in connection with a violation of one of the Convention rights. In its recent deci-
sions, the ECtHR has namely underlined that the application of Article 14 of the ECHR does not presuppose
a violation of one or more of the substantive provisions of the Convention and its Protocols, and that Article
14 of the ECHR was therefore to this extent autonomous. For Article 14 of the ECHR to become applicable,
it suffices that the facts of a case fall within the ambit of another substantive provision of the Convention or
its Protocols (cf. Thlimmenos v. Greece, 6 April 2000, § 40).
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entire estate only in the event that both of the decedent’s parents have died without
descendants before the decedent (Article 17 of the IA). In accordance with the first
paragraph of Article 33 of the IA, under certain conditions the surviving spouse has
the right to have household goods be excluded from the estate. With reference to
inheritance on the basis of testacy, the first paragraph of Article 25 of the IA provides
for a spouse as among the forced heirs. The spouse’s forced portion amounts to one
half of the share which he or she would be entitled to in the case of intestacy (the
second paragraph of Article 26 of the IA). The same rules apply for inheritance
between a man and a woman who live in a lasting partnership and are not married
(i.e. common-law partners) if there are no reasons for which a marriage between
them would be void (the second paragraph of Article 10 of the IA). Any reference
in this decision to (only) spouses (a marriage) shall be deemed to also constitute a
reference to common-law spouses (a common-law marriage).
In the RSSCPA, the inheritance of the separate and community property of partners
is regulated differently. The first paragraph of Article 22 of the RSSCPA determines
that in the event of a partner’s death, the surviving same-sex partner has the right to
inheritance of the share of the community property in accordance with this act. If a
decedent has children, the community property is inherited by the surviving partner
and the decedent’s children in equal shares (the second paragraph of Article 22); if a
decedent does not have any children, the surviving partner inherits the entire share
on the community property (the third paragraph of Article 22). As regards all other
matters, the general regulations on inheritance are applied for the inheritance of
the share of the decedent’s community property (the second sentence of the fourth
paragraph of Article 22 of the RSSCPA). This entails, inter alia, that in the case of testacy,
a same-sex partner is not entitled to a forced portion. The IA, as a general regulation
on inheritance, namely does not include same-sex partners in the circle of forced heirs
(Article 25 of the IA). In addition, they are not entitled to the right that household
goods be excluded from the estate (Article 33 of the IA). The fourth paragraph of
Article 22 of the RSSCPA determines that the decedent’s separate property is inherited
in accordance with the general regulations on inheritance. Considering the fact that
the general regulations on inheritance do not include same-sex partners in the circle
of heirs, they cannot inherit the separate property of their partners.
It is evident from the above-mentioned summary of the statutory regulation that
there are essential, important differences between the regulation of inheritance
between spouses and between same-sex partners. The differences, which have also
been stated by the petitioners, can be summarised as follows:
If a decedent does not have any children, the surviving same-sex partner inherits
the entire share on the community property, whereas a spouse, as a heir in the
second degree, inherits only one half of the estate, while the decedent’s parents
inherit the other half (or their descendants on the basis of their right to assume
their parents’ position). If a decedent does not have any children, the surviving
spouse inherits the entire estate only if both of the decedent’s parents have died
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Same-sex partners, differently than spouses, cannot inherit the separate property
of their partners.

Same-sex partners, differently than spouses, do not fall within the circle of
forced heirs and do not enjoy the right to have household goods be excluded
from the estate.

12. There is evidently discriminatory treatment in cases in which the state (on the basis

of personal circumstances) treats individuals in the same situation differently.?
If the situations being compared are not essentially the same, it is not a matter
of unconstitutional discrimination. From the perspective that is important for
the review of the challenged regulation (the right to inheritance from a deceased
partner, Article 22 of the RSSCPA), it is thus essential whether the petitioners’
position is comparable in its essential and legal elements to the position of
spouses. The Constitutional Court holds that the answer is affirmative. A registered
partnership is a relationship that is in terms of substance similar to a marriage or a
common-law marriage. The essential characteristic of such partnerships is also the
stable connection of two persons who are close to, help, and support each other.
The ethical and emotional essence of registered partnerships, which is expressed
in Article 8 of the RSSCPA, and according to which partners must respect, trust,
and help each other, is similar to the community between a woman and a man.
Also the legal regulation of this relationship is similar to that of marriage. The
RSSCPA ensures partners certain mutual rights and obligations, protects the weaker
partner, and regulates legal positions toward third persons, the state, and the social
environment.® In the field of property relations during the period of a registered
partnership, the RSSCPA almost entirely follows the regulation of property regime
between spouses laid down in the Marriage and Family Relations Act (Articles 9
through 18 of the RSSCPA). Moreover, it regulates the obligation to ensure the
maintenance of a partner who does not have sufficient funds for living (Article
19 of the RSSCPA). However, the legislature did regulate inheritance between
partners in registered partnerships differently. In the case of such partnerships, the
legislature did not enact, as applies for a marriage, the presumed will of the deceased
partner that, although he or she did not leave a will, the person with whom he or
she had shared his or her life be economically provided for by inheritance. In both
a marriage and registered partnership, the decedent’s presumed will is based on the
same empirical and ethical arguments — to ensure also after one’s death the financial
security and stability of the person with whom the decedent was emotionally,
intimately, financially, and in all areas of life most closely connected.®

With reference to such, the ECtHR refers to analogous situations (see, Van der Mussele v. Belgium, 23 Novem-
ber 1983, § 46).

V. Znidarsi¢ Skubic, Dedovanje v istospolni partnerski skupnosti [Inheritance in the Same-Sex Partnershipl, Pod-
jetje in delo, No. 6-7/08, p. 1533.

N. Brli¢, Istospolni partnerji in njihov pravni poloZaj [Same-Sex Partners and the Regulation of their Position],
Pravna praksa, No. 47/05, Priloga, p. III.

In this sense, also V. Znidarsi¢ Skubic, ibidem.
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With regard to all of these essentially the same actual and legal bases of partnerships
- not only registered same-sex partnerships, but also partnerships between a woman
and a man - it is evident that the differences in the regulation of inheritance are
not based on any objective, non-personal circumstance, but on sexual orientation.
Sexual orientation is, although not explicitly mentioned therein, undoubtedly one
of the personal circumstances provided for in the first paragraph of Article 14 of
the Constitution. It is namely a human characteristic that importantly defines an
individual, influences his or her life, and follows him or her through his or her entire
life, just as circumstances such as race, sex, and birth do. Sexual orientation, as a
circumstance which may not be a basis for differentiation, is also regarded as such
by the ECtHR, although it is not among the explicitly enumerated circumstances in
Article 14 of the ECHR.”

This different regime of inheritance between same-sex partners interferes with the
petitioners’ right to non-discriminatory treatment (the first paragraph of Article 14
of the Constitution), which requires a review of the constitutional admissibility of
the interference. Interferences with human rights are constitutionally admissible
only if they are based on a constitutionally admissible, i.e. objectively justified, aim
(the third paragraph of Article 15 of the Constitution) and are consistent with the
general principle of proportionality as one of the principles of a state governed by
the rule of law (Article 2 of the Constitution). The Constitutional Court carries out
a review of whether a challenged regulation is consistent with the general principle
of proportionality on the basis of the so-called strict test of proportionality, which
comprises a review of three aspects of the interference, i.e. a review of the necessity,
appropriateness, and proportionality of the interference in the narrower sense if it is
established beforehand that the limitation if based on a constitutionally admissible
aim (see, Decision No. U-I-18/02, dated 24 October 2003, Official Gazette RS, No.
108/03, and OdIUS XII, 86; Paragraph 25 of the reasoning).

The Constitutional Court first reviewed whether there exists any constitutionally
admissible reason for a different regulation of inheritance between spouses and
common-law partners, on one hand, and same-sex partners, on the other. In the
case at issue, such a reason cannot be found. The National Assembly did not reply
to the petition, and also from the legislative materials there does not follow a
constitutionally admissible reason for the challenged regulation, which interferes
with the right determined in the first paragraph of Article 14 of the Constitution.
Consequently, already the first condition which is required by the Constitution in
cases of the limitation of human rights is not satisfied.

The Constitutional Court therefore established that the challenged regulation of
inheritance in accordance with the RSSCPA is inconsistent with the first paragraph
of Article 14 of the Constitution (Point 1 of the operative provisions). Due to the fact
that the Constitutional Court established an inconsistency with the above-mentioned
constitutional provision, it did not review the petitioners’ further allegations as

E.g. Salgueiro da Silva Mouta v. Portugal, 21 December 1999, § 36, and E.B. v. France, 22 January 2008, § 89.
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regards inconsistencies with other provisions of the Constitution. In the case at issue,
the annulment of the challenged provision is not possible, as it would not remedy
the consequences of the established unconstitutionality, but would only exacerbate
the inequalities and could even entail an interference with some other human rights
of the petitioners. Therefore, on the basis of the first paragraph of Article 48 of the
CCA, the Constitutional Court adopted a declaratory decision. On the basis of the
second paragraph of Article 48 of the CCA, it required that the legislature remedy the
established inconsistency within six months from the publication of this decision in
the Official Gazette of the Republic of Slovenia (Point 2 of the operative provisions).
On the basis of the second paragraph of Article 40 of the CCA, the Constitutional
Court can determine the manner of the implementation of its decision. In order
to ensure that inheritance be regulated in a manner that is not discriminatory for
partners in registered same-sex partnerships until the established inconsistency is
remedied, the Constitutional Court decided that until the established inconsistency is
remedied, the same rules apply for inheritance between partners in registered same-
sex partnerships as apply for inheritance between spouses in accordance with the IA.

C
The Constitutional Court reached this decision on the basis of Article 48 and the
second paragraph of Article 40 of the CCA, composed of: Joze Tratnik, President,
and Judges Mag. Marta Klampfer, Mag. Marija Krisper Kramberger, Mag. Miroslav
Mozeti¢, Dr Ernest Petri¢, Jasna Pogacar, Dr Ciril Ribi¢i¢, and Jan Zobec. The decision
was reached unanimously.

JoZe Tratnik
President
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Decision No. Up-555/03, Up-827/04, dated 6 July 2006

DECISION

At a session held on 6 July 2006 in proceedings to decide upon the constitutional
complaints of A. A., Y., and B. B., Z., represented by C. C., attorney in X., the Consti-
tutional Court

decided as follows:

The complainants’ right to an effective legal remedy determined by the fourth
paragraph of Article 15 of the Constitution in relation to Article 13 of the Con-
vention for the Protection of Human Rights and Fundamental Freedoms (Official
Gazette RS, No. 33/94, MP, No. 7/94) was violated.

Reasoning

A

. The complainants lodged two constitutional complaints. In the first one, they
challenge Order No. I Kp 652/2003, dated 29 May 2003, by which the Ljubljana
Higher Court upheld Order No. Ks 801/2002, issued by a panel of the Ljubljana
District Court and dated 27 September 2002, on the dismissal of a request to initiate
a criminal investigation that they filed as subsidiary prosecutors. They challenge
the part of the mentioned Order that refers to the criminal offences of violating
the inviolability of dwellings determined by the first, second, and third paragraphs
of Article 152 of the Penal Code (Official Gazette RS, No. 63/94 et seq. — hereinafter
referred to as the PC). They allege a violation of the right to judicial protection
(Article 23 of the Constitution), the right to the equal protection of rights (Article
22 of the Constitution), the principle of a state governed by the rule of law (Article
2 of the Constitution), and the right to the inviolability of dwellings (Article 36 of
the Constitution).

. The complainants allege that on 3 April 2000, six police officers entered by force
into the locked hallway leading to the apartment of A. with their pistols raised. They
allegedly knocked down D. D. (the complainants are his wife and father, respectively),
handcuffed him while beating him, and dragged him into his apartment. Afterwards,
they allegedly also knocked down the complainant, handcuffed her behind her back,
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and ordered her to look down at the floor. According to the complainants, the police
officers entered the apartment without authorisation, they did not communicate the
reason for their entrance to D. D. or the complainant, nor did they serve on them
a house search warrant. The police officers, proceeding in the manner described
above, allegedly unlawfully restricted their freedom of movement and violated the
inviolability of their dwelling. D. D. died during the police procedure. Immediately
after that, a group of four other police officers allegedly searched the apartment.
Furthermore, the police officers allegedly also carried out a personal search of D. D.,
namely without a warrant and contrary to their authorisations, first when he was still
alive and later, after he died, one more time. The complainant states that during the
procedure she was not enabled access to a lawyer.

With regard to the alleged violation of Article 36 of the Constitution, the
complainants allege that the first group of police officers entered by force into
the apartment contrary to the law, as they allegedly unjustifiably referred to the
house search warrant issued by the investigating judge. In the opinion of the
complainants, they did not enter the apartment for the purpose of executing the
house search warrant, because it was known in advance that the house search was
going to be carried out by another group of criminal investigators. The police
officers allegedly entered the apartment by force at the same moment as a visitor
entered. Their assumption that the visitor was there to buy drugs cannot, in the
opinion of the complainants, justify such entrance by force. Furthermore, such
assumption was rebutted by the subsequent flow of events. However, had the police
officers arranged that the visitor was to buy drugs from D. D., this entails, in the
opinion of the complainants, police entrapment, therefore also the forced entrance
into the apartment by the police was unlawful.

The complainants are also of the opinion that their right determined by Article 23
of the Constitution was violated by the challenged Order, as considering the fact
that they were not allowed to present the evidence that they proposed they were
in fact not ensured an adversarial procedure (Article 22 of the Constitution). In
the opinion of the complainants, the balance between the rights of the subsidiary
prosecutors in relation to the state authority (the police) was not established in the
disputed judicial decisions. The evidence that they proposed was allegedly neither
presented nor correctly evaluated in the judicial decisions. On the other hand, the
police reports were taken into consideration in their entirety, i.e. the reports of the
authority in which the suspects were employed. Individual reports for the District
State Prosecutor’s Office were allegedly even signed by a police employee who himself
was one of the suspects, with regard to which the criminal complaint against him had
not yet been decided on. With regard to the above, also Article 2 of the Constitution
was allegedly violated.

In the second constitutional complaint, the complainants challenge the Order issued
by a threejudge panel for pre-trial appeals of the Ljubljana District Court, No. Ks
1295/2003, dated 28 October 2003, which in one part rejected the request of the
injured parties acting as prosecutors (the complainants) for a retrial in conformity



with Article 409 of the Criminal Procedure Act (Official Gazette RS, No. 63/94 etc.
— hereinafter referred to as the CrPA) regarding the criminal offence of negligent
homicide determined by the first paragraph of Article 129 of the PC, and in the
second part dismissed the request for a retrial regarding the aforementioned criminal
offence. They also challenge Koper Higher Court Order No. Kp. 167/2004, dated 1
September 2004, by which the appellate court dismissed their appeal against the
mentioned Order.

They allege a violation of the right to judicial protection (Article 23 of the
Constitution), of the right to the equal protection of rights, and of the principle of
a state governed by the rule of law (Article 2 of the Constitution). They are of the
opinion that their request for a retrial and {request] to initiate a criminal investigation
refers to a criminal offence that is incriminated such that it protects a person’s right
to life and “the right to the prohibition of torture” These two rights are, in their
opinion, also protected by the Convention for the Protection of Human Rights and
Fundamental Freedoms (Official Gazette RS, No. 33/94, MP, No. 7/94 — hereinafter
referred to as the ECHR), the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (Official Gazette RS, No.24/93, MP, No. 7/93 -
hereinafter referred to as the Convention against Torture), the Universal Declaration
of Human Rights (hereinafter referred to as the Universal Declaration of the UN),
and the International Covenant on Civil and Political Rights (Official Gazette SFRY,
MP, No. 7/71, and Official Gazette RS, No. 35/92, MP, No. 9/92 - hereinafter referred
to as the International Covenant). Furthermore, they state that in conformity with
the provisions of the Convention against Torture, each State Party shall ensure that
its competent authorities proceed to a prompt and impartial investigation, wherever
there is reasonable ground to believe that an act of torture has been committed in
any territory under its jurisdiction. Each State Party shall ensure that any individual
who alleges he has been subjected to torture in any territory under its jurisdiction
has the right to complain to, and to have his case promptly and impartially examined
by its competent authorities. They add that the Slovene legislation indeed does not
regulate the specific criminal offence of torture; however, the criminal offences
that were the subject of the request to initiate an investigation and the request for
a retrial substantively correspond to the definition of the term torture and other
forms of prohibited (cruel and degrading) treatment. The complainants emphasise
that by ratifying the mentioned conventions and declarations, Slovenia bound itself
to respect them. Moreover, they allege that the state also encapsulated the protection
of the mentioned values and rights in Articles 17, 18, 19, 21, 36, and in other articles
of the Constitution. They note that the mentioned rights also cannot be relativised.
Nevertheless, they note that in actuality they do not enjoy legal protection.

They allege that all the judicial decisions that prevented a criminal investigation
were based exclusively on the suspects’ statements of defence supported by the
reports issued by the Ljubljana Police Directorate, which were allegedly a construct
elaborated on the basis of the suspects’ statements. In their opinion, much of the
evidence that they themselves collected indicates that the suspects’ statements are
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not true, however, in the judicial decisions such evidence was either not mentioned
or was erroneously assessed, or motions to take such evidence were a priori rejected.

The challenged decision of the appellate court allegedly violates their right
determined by Article 23 of the Constitution. They allege that “the challenged Order
does not substantively provide them with this right, because, in fact, by not allowing
the taking of evidence that was proposed by the subsidiary prosecutors it does not
ensure {the complainants} an adversarial procedure” (Article 22 of the Constitution).
They are of the opinion that the balance between the rights of the injured parties
acting as prosecutors in relation to the state authority (the police) has not been
established in the disputed judicial decisions.

Furthermore, they allege that they also appealed due to the fact that at the trial at the
first instance a judge was deciding against whom they had previously filed a criminal
complaint and subsequently a subsidiary indictment (case No. III K 56/2003 of the
Ljubljana Local Court), therefore the judge should have recused herself or should
have requested that the President of the Court issue an appropriate decision thereon.
However, the appellate court dismissed their appeal with the reasoning that they had
not requested such recusal, irrespective of the fact that they were not informed of the
composition of the panel. In the opinion of the complainants, this entails a violation
of the principles of a state governed by the rule of law.

By Order No. Up-555/03, Up-827/04, dated 23 March 2006, the Constitutional Court
accepted the two constitutional complaints for consideration. In conformity with the
provisions of the first and fourth paragraphs of Article 26 in relation to Article 49 of
the Constitutional Court Act (Official Gazette RS, No. 15/94 — hereinafter referred to
as the CCA), the constitutional complaints were sent to the Ljubljana Higher Court
and the Koper Higher Court, which did not reply thereto. In conformity with Article
22 of the Constitution, the constitutional complaints were also sent to the opposing
parties in the police procedure, which also did not reply thereto.

B-1

In Orders No. Up-285/97, dated 10 May 2001 (Official Gazette RS, No. 52/01, and
0dIUS X, 115) and No. Up-168/98, dated 10 May 2001 (Official Gazette RS, No. 52/01,
and OdIUS X, 116), the Constitutional Court adopted the position that an injured
party acting as a prosecutor (a subsidiary prosecutor) and a private prosecutor do
not have active standing to file a constitutional complaint against a final judgment
of acquittal or some other judicial decision by which the criminal procedure was
concluded finally.

The case at issue is substantively different than the two mentioned above. The
complainants namely challenge a final order on the dismissal of a request to initiate
a criminal investigation and a final order on the dismissal of a request for a retrial
in conformity with Article 409 of the CrPA, which they filed against the persons
who at the time when they allegedly committed the criminal offences with which
they are charged were taking part, as police officers, in a police action during which
one person died. Hitherto, the Constitutional Court has not yet adopted a position
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with regard to whether the filing of constitutional complaints is justified in such
cases. Therefore, in the case at issue, the Constitutional Court decided to consider
the matter on its merits. It resolved that it would decide on both constitutional
complaints by one decision.

B-1I
The Constitutional Court consulted file No. IT Kpr 70/2001 of the Ljubljana District
Court.
The file shows that after a state prosecutor had rejected their criminal complaint,
the complainants acting as subsidiary prosecutors (i.e. the injured parties acting
as prosecutors) filed a request to initiate an investigation against six police officers
(the first group of police officers) on grounds of a reasonable suspicion that they
had committed the criminal offences of negligent homicide, a violation of the
inviolability of dwellings, two criminal offences of the unlawful deprivation of liberty
(of the complainant and D. D.), the criminal offence of a wrongful personal search
(of D. D.), and two criminal offences of the violation of personal dignity (of the
complainant and D. D.) by the abuse of office or official duties. Against one of these
police officers and another three police officers (the second group of police officers),
the injured parties acting as prosecutors filed a request to initiate an investigation on
grounds of a reasonable suspicion that they had committed the criminal offences of
the abuse of office or official duties and a violation of the inviolability of dwellings.
Due to the death of one of the police officers they later withdrew the request to
initiate an investigation against him.
The investigating judge of the Ljubljana District Court decided, by Order No. II
Kpr 70/2001, dated 28 May 2002, that an investigation be carried out against the
police officers from the first group on grounds of a reasonable suspicion that they
had committed the criminal offences of negligent homicide determined by Article
129 of the PC and the violation of personal dignity (of D. D.) by the abuse of office
or official duties determined by Article 270 of the PC in relation to Article 25 of
the PC. With regard to the police officers from the second group, the investigating
judge initiated an investigation against them on grounds of a reasonable suspicion
that they had committed the criminal offence of a violation of the inviolability of
dwellings as determined by the first, second, and third paragraphs of Article 152 of
the PC in relation to Article 25 of the PC.
The investigating judge decided on the request to initiate an investigation only in the
above-mentioned part. In the remaining part, he requested that a threejudge panel
for pre-trial appeals decide on the matter, as he did not agree that an investigation
should be initiated.
The defence counsels of all the defendants but two appealed against the order
initiating the investigation. By Order No. Ks 801/2002, dated 29 September 2002, the
threejudge panel for pre-trial appeals of the District Court granted the appeals and
modified the order issued by the investigating judge so as to dismiss in its entirety
the request to initiate a criminal investigation (points I A and I B of the Order).
Furthermore, it dismissed ex officio the request to initiate a criminal investigation
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against the two police officers who did not appeal. By the above-mentioned Order,
the decision of the threejudge panel for pre-trial appeals mentioned in point I
became final.

By the same Order, the panel also decided on the remaining part of the request to
initiate an investigation such that it concurred with the investigating judge’s opinion
that there was no reasonable suspicion that the defendants committed the alleged
criminal offences; therefore, also in this part it dismissed the request to initiate an
investigation (points II A and II B of the Order).

The complainants as subsidiary prosecutors filed an appeal against point II of the
Order of the panel of the Ljubljana District Court and claimed that there had been
an erroneous finding on the state of the facts. By Order No. I Kp 652/2003, dated 29
May 2003, the Ljubljana Higher Court dismissed their appeal as unfounded.
Thereupon, the complainants filed a request for a retrial, in conformity with Article
409 of the CrPA, against the police officers from the first and second groups for
having committed the criminal offence of negligent homicide as determined by
Article 129 of the PC. By point I of Order No. Ks 1294/2003, dated 28 October 2003,
the threejudge panel for pre-trial appeals of the Ljubljana District Court rejected
the request of the injured parties acting as prosecutors for a retrial against the police
officers from the second group. By point II it dismissed as unfounded the request of
the injured parties acting as prosecutors for a retrial against the police officers from
the first group.

Both subsidiary prosecutors appealed against point II of the Order of the three-judge
panel for pre-trial appeals. By Order No. Kp 167/2004, dated 1 September 2004, the
Koper Higher Court (the jurisdiction of this court was determined, upon the motion
of the subsidiary prosecutors to transfer the territorial jurisdiction, by a Supreme
Court order) dismissed their appeal, and rejected a supplement to the appeal for
being too late.

B-1II

In the proceedings that were concluded by the challenged judicial decisions, the
injured parties requested that a criminal investigation be initiated against the police
officers that participated in the police action during which one person (the husband
or son of the complainants, respectively) died. The complainants allege a violation
of the right to a fair trial. They allege, inter alia, that their request that a criminal
investigation be initiated and that a retrial be carried out refers to criminal offences
that interfered with the human rights determined by Articles 17, 18, 19, 21, and 36
of the Constitution. They also refer to the provisions of the ECHR and in particular
emphasise the violation of a person’s right to life and “the right to the prohibition
of torture”. The complainants are of the opinion that by not allowing the criminal
investigation to be initiated, the courts violated the first paragraph of Article 23 of
the Constitution. They request that a fair investigation be carried out by an impartial
court independent from the police in which they will be given the opportunity to
present the incriminating evidence in their possession.
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In their constitutional complaint, the complainants emphasise in particular the
interference by the police officers with the human rights determined by Articles
17, 18, and 21 of the Constitution, which refer to protection from interferences
with fundamental human rights. Article 17 of the Constitution guarantees the
inviolability of human life. Article 18 of the Constitution (the prohibition of
torture) determines, inter alia, that no one may be subjected to torture, inhuman or
degrading punishment or treatment. Article 21 of the Constitution (the protection
of human personality and dignity) guarantees respect for human personality and
dignity in criminal and all other legal proceedings, as well as during the deprivation
of liberty and enforcement of punitive sanctions. Moreover, it prohibits violence
of any form on any person whose liberty has been restricted in any way and the
use of any form of coercion in obtaining confessions and statements. The above-
mentioned constitutional provisions are intended to protect individuals from the
interferences of the state or its public officials with their life, physical and mental
integrity, and dignity. In Decision No. Up-183/97, dated 10 July 1997 (OdIUS V1, 183),
the Constitutional Court adopted the position that the provision of Article 18 of the
Constitution is above all intended to protect persons from the use of various forms
of (physical and psychological) violence during the exercise of the state authorities’
repressive authorisations.

Human life, a person’s physical and mental integrity, and dignity are the highest
values within the hierarchy of human rights; as such, they are protected by numerous
international instruments. Already the International Covenant and the Universal
Declaration of the UN guarantee these rights special protection. As the complainants
correctly state, the above-mentioned fundamental human rights are also guaranteed
by the ECHR and the Convention against Torture. The right to life is guaranteed by
Article 2 of the ECHR and Article 1 of Protocol No. 6.! The second paragraph of Article
2 [of the ECHR] expressly lists the instances in which the deprivation of life that is the
result of the use of force which is no more than absolutely necessary is not deemed
to entail a violation of the above-mentioned provision. Protection against torture and
inhuman or degrading treatment or punishment is ensured by Article 3 of the ECHR,?

Article 2 of the ECHR (the right to life) reads as follows:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save
in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from
the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

Article 1 of Protocol No. 6 to the ECHR (the abolition of the death penalty) reads as follows: “The death

penalty shall be abolished. No one shall be condemned to such penalty or executed.”

Article 3 of the ECHR (the prohibition of torture) reads as follows: “No one shall be subjected to torture or

to inhuman or degrading treatment or punishment.”
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which allows no exceptions and which in conformity with the case law of the European
Court of Human Rights (hereinafter referred to as the ECtHR) is also absolute. As
regards the differentiation between torture and inhuman or degrading treatment, in
its case law the ECtHR has relied on the differentiation determined by the Convention
against Torture.? Torture is also unconditionally prohibited by the Convention against
Torture. Acts of torture determined by the first paragraph of Article 1 of the Convention
against Torture? are, as a general rule, those committed by public officials. The first
paragraph of Article 16 of the Convention against Torture determines the duty of
states to undertake to prevent in any territory under its jurisdiction other acts of cruel,
inhuman, or degrading treatment or punishment committed by public officials. The
first paragraph of Article 4 of the Convention against Torture determines that each
state shall ensure that all acts of torture are offences under its criminal law. Article
12 of the Convention against Torture determines that each state shall ensure that its
competent authorities proceed to a prompt and impartial investigation wherever
there is reasonable ground to believe that an act of torture or inhuman treatment has
been committed on its territory. Furthermore, in conformity with Article 13 of the
Convention against Torture, each state shall ensure that any individual who alleges he
or she has been subjected to torture in any territory under its jurisdiction has the right
to complain to and to have his or her case promptly and impartially examined by its
competent authorities. Also from the case law of the ECtHR it follows that states are
obliged, within the framework of their positive duties, to prevent violence that results
in the death of a person and to consistently track down the alleged perpetrators {of the
criminal offence} and conduct an investigation against them.

The first paragraph of Article 5 of the Constitution binds the state to protect human
rights and fundamental freedoms on its own territory. With regard to the protection
of human rights and fundamental freedoms, the state has so-called negative and
positive obligations. Negative obligations entail that the state must refrain from
interferences with human rights and fundamental freedoms. Positive obligations,
on the other hand, bind the state and its individual branches of power (the judicial,
legislative, and executive powers) to actively protect human rights and fundamental
freedoms. Thus, the protection of human rights should not be regarded only as the
duty of the state to refrain from conduct that would interfere with human rights
or limit the same; the protection of human rights also obliges the state to actively

This is stated by the ECtHR in Selmouni v. France, dated 28 July 1999, No. 25803/94, Para. 97.

The first paragraph of Article 1 of the Convention against Torture reads as follows: “For the purposes of this
Convention, the term “torture” means any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act he or a third person has committed or is suspected of having com-
mitted, or intimidating or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in, or incidental to lawful sanctions.”

This is stated by the ECtHR in Avsar v. Turkey, dated 10 July 2001, No. 25657/94, Para. 393.
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27.

carry out activities such that it creates opportunities for the most effective exercise
of human rights possible. In one of its decisions, the Constitutional Court stated: “In
a state governed by the rule of law, there must exist such a system of organisation
as enables the implementation of the Constitution and laws, and such system of
procedures as enables the exercise of rights and freedoms” (the Decision in case No.
U-1-13/94, dated 21 January 1994, Official Gazette RS, No. 6/94, and OdIUS III, 8). The
mentioned requirement also follows from the case law of the ECtHR. In principle,
the positive obligations of the state are all the more emphasised as the protected
value is placed higher in the hierarchy of human rights.® Due to the fact that human
rights that protect life, physical and mental integrity, and the dignity of individuals
are the fundamental values in a democratic society, the state is obliged to protect
them in a particularly active manner and to create opportunities for their most
effective exercise possible.

In conformity with the mentioned positive obligation, the state protects individuals
from the most severe interferences with their lives, integrity, and dignity also in such
manner that in its criminal law it defines such interferences as criminal offences. In
fact, torture and inhuman treatment are not defined as separate criminal offences in
the PC. However, certain criminal offences determined by the PC (which also include
those with regard to which the complainants requested that a criminal investigation
be initiated) encompass specific conduct that follows from the definitions of the
human rights determined by Articles 17, 18, and 21 of the Constitution.

In conformity with the CrPA, the prosecution of perpetrators of criminal offences that
are prosecuted ex officio is in the hands of state prosecutors. A criminal investigation is
initiated upon the request of the authorised prosecutor. In conformity with point 1 of
the second paragraph of Article 45 of the CrPA, in respect of criminal offences that are
prosecuted ex officio, public prosecutors have the jurisdiction to do what is necessary
with regard to the detection of criminal offences, tracking down the perpetrators,
and directing the police procedure. They carry out their prosecutorial function in
conformity with the principle of legality, provided that the law does not determine
otherwise. In conformity with the mentioned principle, a public prosecutor is obliged
to initiate criminal prosecution if a reasonable suspicion exists that an individual has
committed a criminal offence that must be prosecuted ex officio. If a public prosecutor
establishes that a reasonable suspicion does not exist that such criminal offence has
been committed, he or she does not institute criminal prosecution. In conformity
with Article 51 of the CrPA, a public prosecutor may also discontinue prosecution.
In both instances, an injured party acting as a prosecutor may take his or her place
(the second paragraph of Article 60 of the CrPA). This possibility is envisaged as a
corrective for the prosecutor’s assessment of the non-existence of the statutory
conditions necessary to initiate criminal prosecution, which for various reasons may
be erroneous or even illegal and which may have detrimental consequences for the

B. M. Zupandi¢ in: L. Sturm (Ed.): Komentar Ustave Republike Slovenije [Commentary on the Constitution of the

Republic of Slovenia], Fakulteta za podiplomske drzavne in evropske studije, Ljubljana 2002, pp. 112 and 113.

S
~
o
&
a
o]
o
4
[Ya)
[Ya}
SN
a
D

6 July 2006

147



148

28.

29.

30.

injured party. An injured party acting as a prosecutor has the right to file a request
that a criminal investigation be initiated or a direct indictment in order to enforce
his or her interests.” If the injured party enters criminal proceedings in the above-
described manner, he or she becomes a party to the criminal procedure.

The first paragraph of Article 23 of the Constitution determines that everyone has the
right to have any decision regarding his rights, duties and any charges brought against
him made without undue delay by an independent, impartial court constituted by
law. The Constitutional Court has already adopted the position that the right to
judicial protection does not entail the right to a precisely determined type of judicial
proceedings.

In the case at issue, the complainants requested, in conformity with the above-
mentioned provisions of the CrPA, that a criminal investigation be initiated; their
request was decided by a court order that became final. Thus, within such scope, the
judicial protection of the complainants’ rights determined by the CrPA was ensured.
In fact, the complaints do not deny this. However, they maintain that due to the
alleged interference with human rights, a judicial investigation should be carried
out against the suspects in which they would have the right to actively participate as
injured parties.

With regard to Articles 2 and 3 of the ECHR, it follows from the Convention against
Torture and the case law of the ECtHR that the state must additionally protect
individuals who were deprived of liberty and who are therefore in a particularly
vulnerable position. The ECtHR emphasises that any recourse to physical force during
the deprivation of an individual’s liberty that is not in the strict sense provoked by
the individual’s behaviour, curtails the individual’s dignity and in principle violates
the right determined by Article 3 of the ECHR.® If an individual, when under the
actual physical control of repressive authorities, suffers serious injuries or dies, the
state must provide a plausible explanation of how such consequences occurred.” To
this end, it must ensure that procedures be carried out in which all the relevant facts
and circumstances in respect of the concrete event are investigated and determined
in conformity with the principle of directness, as well as, above all, the possible
reasons for the death or injuries of such individual.?

10

The procedure with regard to the request to initiate an investigation is determined by Article 169 of the
CrPA. Upon receiving the request to initiate an investigation, the investigating judge examines, on the basis
of the file that is enclosed with the request by the state prosecutor, whether the standard of proof of reason-
able suspicion is fulfilled. If the investigating judge does not agree to grant the request to initiate an inves-
tigation, he or she requests that the three-judge panel for pre-trial appeals decide thereon. An appeal to the
Higher Court is allowed against the decision of this panel. In fact, this entails a special phase of the police
procedure in which the court decides whether the criminal procedure should be initiated or not.

This is stated by the ECtHR in Ribitsch v. Austria, dated 4 December 2005, No. 42/1994/489/571, Para. 38.

This is stated by the ECtHR in Selmouni v. France, Para. 87, and in Avsar v. Turkey, Para. 391.

See the case law of the ECtHR, e.g. Ribitsch v. Austria, Para. 34; Andronicou and Constantinou v. Cyprus, dated
9 October 1997, No. 86/1996/705/897, Para. 171 (also the dissenting opinion of Judge Pikis, who emphasised

the importance of errors when planning an action by the repressive authorities in selecting the participating
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32.

The ECtHR also assessed the case Rehbock v. Slovenia in light of the above-
mentioned criteria.” The ECtHR established, inter alia, that due to the manner
in which the applicant was treated (the case concerned the arrest of a suspect who
allegedly smuggled drugs) during the procedure resulting in the deprivation of his
liberty there was a violation of Article 3 of the ECHR. With regard to the serious
nature of his injuries, the ECtHR was of the opinion that the Government failed
to provide convincing and plausible arguments on the basis of which it would be
possible to explain or justify the degree of force used during the arrest. According
to the assessment of the ECtHR, the force used in the given circumstances was
excessive and unjustified. The consequence of such use of force were injuries that
undoubtedly caused the applicant serious suffering, therefore he was being treated
inhumanly.!

Article 13 of the ECHR guarantees everyone whose rights and freedoms as set forth
in the ECHR were violated to have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons acting in an
official capacity. In conformity with the case law of the ECtHR, judicial proceedings
do not necessarily always entail an effective (legal) remedy. Nevertheless, the legal
remedy must be effective in practice as well as in law, in particular in the sense
that its exercise must not be unjustifiably hindered by the acts or omissions of the
authorities of the state.’* From the case law of the ECtHR relating to Article 13 of the
ECHR in instances involving allegations of the violation of the rights and freedoms
determined by Articles 2 and 3 of the ECHR, it follows that the nature of the right
that was allegedly violated by the repressive authorities also has an influence on the
type of legal remedies that must be guaranteed to victims. According to the ECtHR,
in instances where an allegation of the violation of Articles 2 and 3 of the ECHR is
probable, the notion of an effective (legal) remedy in the sense of Article 13 of the
ECHR must also entail a thorough and effective investigation capable of leading
to the identification and punishment of the perpetrators, as well as effective access

11
12

13

officers, weapons, etc., when what is at issue are actions in which human health or life could be threatened);
and Salman v. Turkey, dated 27 June 2000, No. 21986/93, Para. 99.

Judgment dated 28 November 2000, No. 29462/95.

In this decision, the ECtHR referred to two other decisions; namely to the Judgment in Ribitsch v. Austria,
in which the ECtHR (after an in-depth assessment of the facts established before the domestic courts in the
criminal procedure) established a violation of Article 3 of the ECHR and stated that the government failed
to provide a plausible explanation of how the applicant sustained injuries and also failed to produce ap-
propriate evidence by which it could raise doubts with regard to the applicant’s allegations. In this respect, it
stated the mere reference to the outcome of the criminal procedure in which it was established that the high
standard of proof needed for a criminal conviction was not satisfied does not suffice. The second Judgment
[referred to] is Klaas v. Germany, dated 22 September 1993 (No. 27/1992/372/446). In this case, [the complain-
ant] sustained less serious injuries during the course of an arrest and the national courts (in civil proceedings)
had, in the opinion of the ECtHR, satisfactorily established the facts after having had the opportunity to hear
witnesses first hand and to assess their credibility.

This is stated by the ECtHR in Aksoy v. Turkey, dated 18 December 1996, No. 100/1995/606/694, Para. 95.
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33.

by the injured party or his or her relatives to the investigation procedure.’* With
regard to the above, in instances where an individual has lost his or her life while
under the control of the repressive authorities, the state is obliged to establish all the
relevant facts and circumstances of the case and enable the effective participation of
the relatives of the deceased in such procedure. The investigation must be carried out
by independent investigators, unimpeded by the state.” In conformity with the case
law of the ECtHR, a prompt and thorough investigation is particularly important, as
an incomplete investigation is tantamount to undermining the effectiveness of any
other remedies that may have existed.!®

The Constitution does not expressly guarantee the above-mentioned right. It
follows from the Constitution that no human right or fundamental freedom
regulated by legal acts in force in Slovenia may be restricted on the grounds that
this Constitution does not recognize that right or freedom (the fifth paragraph
of Article 15 of the Constitution). The fourth paragraph of Article 15 of the
Constitution guarantees judicial protection of human rights and fundamental
freedoms, and the right to obtain redress for the violation of such rights and
freedoms. This is a general constitutional provision that reflects the requirement
determined by Article 13 of the ECHR, which imposes on the contracting states
the duty to guarantee effective (legal) protection of human rights. As applies to
determining the right to judicial protection determined by the first paragraph
of Article 23 of the Constitution, also in determining the content of the above-
mentioned right one must proceed from the general premise in conformity with
which the possibility of the effective and actual exercise of human rights must be
ensured, as it is not the purpose of the Constitution to recognise human rights only
formally and theoretically (Decision of the Constitutional Court No. Up-257/97,
dated 16 July 1998, OdIUS VII, 231). With regard to the above, the provision of the
fourth paragraph of Article 15 of the Constitution must be understood in such a
manner so as to also encompass the right to an independent investigation of the
circumstances of an incident in which a person was allegedly subjected to torture
or inhuman or degrading treatment by the repressive authorities of the state, or in
which a person died during an action carried out by the repressive authorities of
the state. Furthermore, the mentioned right also includes the right of the affected
persons to effective access to such investigation. Although the provision of the
fourth paragraph of Article 15 of the Constitution guarantees judicial protection
of human rights, the above-mentioned case law of the ECtHR relating to Article
13 of the ECHR determines that in such situations as mentioned above already
an investigation carried out outside {the framework] of judicial proceedings is
sufficient, provided that it is independent and that it ensures the affected persons
effective participation therein.

14
15
16

This is stated by the ECtHR in Kaya v. Turkey, dated 19 February 1998, No. 158/1996/777/978, Para. 107.
J. Simor et al. (Ed.): Human Rights Practice, Sweet and Maxwell, London 2002, p. 13,009, Para. 13,002.
This is stated by the ECtHR in Aksoy v. Turkey, Para. 99.
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35.

36.

Hence, from the fourth paragraph of Article 15 of the Constitution and Article 13
of the ECHR it does not follow that an independent investigation should be carried
out within the framework of a criminal procedure. The fundamental purpose of
a criminal procedure is namely to establish whether the defendant committed a
criminal offence and whether he or she is guilty thereof, and, if the answer to both
questions is affirmative, to impose a criminal sanction on him or her. As regards
the purpose of the criminal procedure, such procedure can neither be extended
to the investigation of the circumstances of the incident within the sense of the
requirements that follow from the case law of the ECHR, nor can it be regarded as
a substitute therefor. The Constitutional Court has already adopted the position
that the right of the injured party in a criminal procedure to take over criminal
prosecution does not also entail that he or she also has a constitutionally protected
right to achieve a criminal conviction (the Constitutional Court stated this in
Decision No. Up-285/97). Furthermore, limiting an independent investigation to
a criminal procedure would annul the possibility of an independent investigation
of state violence in instances where it could not be alleged that persons have
committed a criminal offence or where obstacles to initiating criminal proceedings
would exist. With regard to the above, the complainants’ right determined by the
fourth paragraph of Article 15 of the Constitution in relation to Article 13 of the
ECHR was not violated merely because no criminal investigation was initiated
with respect to the incident.

With regard to what was established, the Constitutional Court had to provide an
answer to the question of whether the complainants were ensured appropriate
legal protection of their rights, i.e. in conformity with the requirement determined
by the fourth paragraph of Article 15 of the Constitution in relation to Article 13
of the ECHR."”

At the time of the incident in question, persons who believed that the actions of a
police officer or a police officer’s failure to act violated their rights and freedoms
also had the possibility to file a complaint with the police (Article 28 of the Police
Act, Official Gazette RS, No. 49/98 — hereinafter referred to as the PA). The second
paragraph of the mentioned article of the PA determined that representatives of
the public and representatives of the police union shall participate in the resolution
of such a complaint. From the Instructions on the Resolution of Complaints
(Official Gazette RS, No. 103/2000) in force at the time it follows that the panel
that considered the complaints was composed of three members and was presided
over by the Director General of the Police, the Director of a Police Directorate,
or by some other police employee to whom they conferred their authorisation,
respectively. Furthermore, the Director General of the Police or the Director of a
Police Directorate appointed the representatives of the public and the representatives
of the police union. However, from the constitutional complaint it is not evident
whether the complainants had filed such a legal remedy or not. Due to the fact

17

Decision No. Up-277/96, dated 7 November 1996 (OdIUS V, 189), referred to a similar situation.
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37.

38.

39.

that the mentioned legal remedy did not fulfil the conditions determined for an
independent investigation within the meaning of the fourth paragraph of Article
15 of the Constitution in relation to Article 13 of the ECHR, the Constitutional
Court did not have to adopt a position with regard to the question of whether the
complainants had exhausted this legal remedy.

The criminal file shows that on the basis of the Rules on Police Powers (Official
Gazette RS, No. 51/2000 — hereinafter referred to as the Rules), on 13 September 2000
a commission was established at the Ljubljana Police Directorate whose task was to
determine the circumstances of the carrying out and course of the procedure on 3
April 2000 (with regard to the use of measures involving the use of force), during
which D. D. died. The minutes of the meeting of the mentioned commission on 11
October 2000 show that in conformity with the legislation in force at that time, the
commission was composed of four members employed by the Police Directorate;
however, the complainants did not have any influence thereon.!® With regard to the
above, also this investigation of the circumstances of the incident did not match the
criteria introduced by the ECtHR with regard to the right to an effective legal remedy
determined by Article 13 of the ECHR.

In conformity with the second paragraph of Article 59 of the CCA, if the
Constitutional Court establishes that the challenged decision is based on an
unconstitutional law, it can initiate proceedings for the review of its constitutionality
ex officio. Due to the fact that Article 28 of the PA was subsequently amended (by the
Act Amending the Police Act, Official Gazette RS, No. 79/03 - hereinafter referred
to as the PA-B), and because the possible establishment of the inconsistency of
the disputed regulation with the Constitution would not have any influence on
the legal position of the complainants, the Constitutional Court did not review
the constitutionality of Article 28 of the PA in force at the time when the alleged
police violence occurred.

In conformity with the provision of the fourth paragraph of Article 15 of the
Constitution in relation to Article 13 of the ECHR, the state must, in instances such
as in the case at issue, provide for an independent investigation of the circumstances
of the incident and enable the complainants effective access to such investigation.
The state failed to provide such an investigation. Since the Constitutional Court
established that the complainants’ human rights and fundamental freedoms were
not violated merely because the criminal investigation was not initiated (Paragraph
34 of the reasoning), it did not abrogate the challenged provisions, but adopted a
declaratory decision instead. It granted the constitutional complaints by deciding
that the complainants’ right to an effective legal remedy determined by the fourth
paragraph of Article 15 of the Constitution in relation to Article 13 of the ECHR
was violated.

18

Already in the Judgment in Rehbock v. Slovenia, the ECtHR established that the investigation carried out by the

Police Directorate, whose employees had been involved in the applicant’s arrest, was not appropriate (Para. 74).
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40. The Constitutional Court adopted this Decision on the basis of Article 47 in relation
to Article 49 of the CCA, composed of: Dr Janez Cebulj, President, and Judges Dr
Zvonko Fider, Lojze Janko, Mag. Marija Krisper Kramberger, Milojka Modrijan,
Dr Ciril Ribi¢i¢, Dr Mirjam Skrk, Joze Tratnik, and Dr Dragica Wedam Lukié. The
decision was reached unanimously. Judges Ribici¢ and Skrk submitted concurring
opinions.

Dr Mirjam Skrk,
Vice President

on behalf of
Dr Janez Cebulj
President

CONCURRING OPINION OF JUDGE DR RiIBICIC

1. When deciding, a judge of the Constitutional Court needs a penetrating mind, a clear
view, a still hand, and not least, with regard to the Court being overburdened, he or she
must be in good condition. My motivation to persist' lies, on the one hand, in cases
such as the case at issue, in which the Constitutional Court granted the constitutional
complaints, despite its negative attitude towards the right of subsidiary prosecutors
to file a constitutional complaint, its reserved position with regard to declaratory
decisions, and second thoughts with regard to certain standards of the protection of
rights as introduced by the European Court of Human Rights (hereinafter referred

to as the ECtHR) in its case law. On the other hand, I am motivated by separate s

opinions, such as that written by Judge Pikis, which is mentioned in Note No. 10 E

of the Decision of the Constitutional Court regarding which I am writing this °C-°L

concurring opinion. In this opinion, I wish to emphasise the significance and the =

particularities of the Decision in the case at issue, in favour of which I voted, as well 5

as the significance of its legal effects. 5

2. G.Pikis, an ad hoc judge, submitted a dissenting opinion in the case of Andronicou and %
Constantinou v. Cyprus, in which he was opposed to the decision of the majority of the
judges of the chamber of the European Court of Human Rights that on 9 October
1997 decided by five votes against four that Cyprus had not violated Article 2 of the
European Convention on Human Rights (hereinafter referred to as the ECHR), which

is intended to protect human life. It is rarely the case that when assessing a state’s §

S

1 Ifyou try to imagine someone who has been given the opportunity, as I was, to write this separate opinion \—z\

in three days, and there was a small cloud of mosquitoes from the other branches of power buzzing around
and biting him, once in the hand, then in the temple, again in the eye, then you can visualise circumstances

in which it is not easy to persist.
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responsibility, a judge who comes from a respondent state is objective and critical to
the same degree, let alone more rigorous than the majority in the ECtHR’s chamber.
Judge Pikis supported his rigorous standpoint by the fact that the state he is a citizen
of did not meticulously enough plan and carry out the rescue operation, the purpose
of which was to rescue a captive, and in which both the perpetrator of violence as
well as his victim, whom he used as a living shield (Elsie Constantinou), died as a
result of the gunshots fired by the Cyprus special police forces. In the opinion of
Judge Pikis, the duty of the state to protect the lives of its citizens should be assigned
the highest priority. Therefore, an operation that includes a danger to human life
“must be planned and controlled in a way eliminating every foreseeable element of
unnecessary risk to life on account of the use of force.” Choosing the special police
task force officers who were trained to shoot to kill and equipping them with machine
guns, as well as insufficient instructions and control resulted in the final consequence
that two special squad officers, when they perceived a danger to their safety, reacted
reflexively, resulting in a fatal consequence, the death of two people.

. What is the substantive connection between the cited separate opinion of Judge

Pikis and the present case? The similarity is in the circumstances in which the fate
of an individual is left to the mercy of armed repressive authorities of the state.
In such circumstances, not only in the opinion of Judge Pikis, but also according
to the position of the ECtHR, the responsibility of the state for the consequences
is much greater than otherwise, e.g. in instances where an armed conflict occurs
suddenly and there is no time to plan and control the use of police force. Such
position of the ECtHR was directly and painfully pointed out to Slovenia in the
judgment in the case Rehbock v. Slovenia, dated 28 November 2000 (Application
No. 29462/95), in which the applicant suffered severe injuries (a double fracture
of his jaw and facial contusions) in the course of his arrest, which the police were
able to comprehensively [plan and] well prepare in advance. In this case, it was
established that Slovenia violated Article 3 of the ECHR (torture and inhuman and
degrading treatment). The present case, which in fact occurred five years after the
Rehbock case and half a year before the judgment in the Rehbock case was adopted,
and which unfortunately is not the only such case, demonstrates that it was not
a one-time mistake in police operations, but that the problem is more serious. In
order to illustrate the matter, the case Matko v. Slovenia (Application No. 43393/98)
can be mentioned, regarding which the ECtHR has not yet decided on the merits,
but which it has established is ready to be decided on (the ECtHR accepted the
application for consideration on 8 July 2004), also with regard to the question of
whether the applicant’s rights determined by Article 3 of the ECHR were violated
when he was brutally beaten during his arrest, which was carried out due to the
fact that he did not stop his vehicle when requested to do so by police officers. The
applicant, Aleksander Matko, alleged that he did not exhaust all the legal remedies
available within the Slovene legal order because he had lost confidence in the
Slovene system of justice during the criminal proceedings, in which a suspended
sentence was imposed on him for having attempted to obstruct an official carrying



out official duties. In his opinion, the police often exceed their powers and courts
do not dare to hold the state liable. Similar holds true for actions for damages,
which in addition last a very long time. On the basis of such testimonies regarding
police operations, the picture of Slovenia and the protection of human rights and
fundamental freedoms in Slovenia that results is anything but exemplary.

In my opinion, in the present case during the police action that led to the death of
D. D., who was suspected of unlawfully dealing in narcotic drugs, the police made
many incomprehensible mistakes (as regards poor planning and carrying out the
action, deficient preparations therefor, a lack of information on the health condition
of the victim, who suffered from severe asthma, police officers poorly trained
to provide medical help, brutal and degrading treatment of the arrested person),
which resulted, according to the testimony of his wife, in him dying handcuffed on
the floor of his apartment in the presence of his wife and child, unable to take his
medications. Furthermore, the significance of the Decision of the Constitutional
Court in the present case is also that the Court established a violation of the ECHR
and the Constitution, because the complainants, whose son or husband, respectively,
died, did not have the opportunity to initiate and participate in an independent
investigation into all the circumstances in which the death occurred. In fact, the
Constitutional Court relatively often refers to the ECHR and the judgments of
the ECtHR; however, probably in no case until the present one was the core of its
decision based on the ECHR and numerous ECtHR judgments, from which the
Constitutional Court derived the right to an independent investigation, as follows
from the fourth paragraph of Article 15 of the Constitution and Article 13 of the
ECHR. In particular, in Paragraphs 30 through 32 of the reasoning of the present
Decision, the Constitutional Court refers to judgments of the ECtHR, the common
element of which is that they all deal with the responsibility of states in cases in
which applicants are left to the mercy of armed repressive authorities of the state.
One could say that in the present case the Constitutional Court interpreted the
Constitution in a manner friendly to the ECHR and the case law of the ECtHR.

The ECtHR operates in conformity with the principle of subsidiarity. In other words:
the application of the ECHR in all 46 Member States of the Council of Europe
with 800 million inhabitants cannot be ensured by the ECtHR itself. Therefore, the
states assign the ECHR the force of a binding national legal act, which has, e.g. in
Slovenia, the position of a regulation superior to laws and inferior to the Constitution.
Individual provisions of the ECHR even have, as follows from the present Decision of
the Constitutional Court and {as is the case} in the case at issue, the force of law, such
as the constitutional provisions on human rights have, namely on the basis of the
provision of the fifth paragraph of Article 15 of the Constitution, which determines
that no human right or fundamental freedom regulated by legal acts in force
in Slovenia (and the ECHR undoubtedly is such an act) “may be restricted on the
grounds that this Constitution does not recognise that right or freedom or recognises
it to a lesser extent.” Hence, it follows from the above that states themselves by means
of their regulations and the operation of regular and constitutional courts ensure
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the application of the ECHR. In a number of states, their constitutions determine, as
regards individual constitutional rights or freedoms, a higher level of protection than
determined by the ECHR, which can in no manner be regarded as disputable from
the viewpoint of the provisions of the ECHR. It namely follows from Article 17 of the
ECHR that the Convention may not be interpreted or abused in a manner such that
would lead to a violation or limitation of human rights and freedoms. Consequently,
the ECtHR must only intervene in instances where an individual state does not respect
the level of protection of human rights and freedoms determined by the ECHR (the
so-called minimum European standards of protection of human rights and freedoms).
The particularity of the ECHR is that it is an act that is constantly evolving and being
extended by means of the case law of the ECtHR, which is its undisputable guardian
and master. On the basis of the judgments of the ECtHR, it can be predicted with
high probability that the ECtHR, had it decided on the merits of the present case,
would have established a violation of Articles 2 or 3 of the ECHR. In my opinion,
there is no doubt that the ECtHR would have established that Slovenia violated the
aforementioned provisions of the ECHR, if such violation had not been established
by the present Decision of the Constitutional Court. The judgment of the ECtHR
in the case Lukenda v. Slovenia provides a convincing illustration of how a state that
in its regulations and case law is not willing to consistently observe the case law of
the ECtHR is held liable for such, in this case due to violations of the principle of a
trial within a reasonable time and with regard to effective legal remedies available
to those whose right to a trial within a reasonable time have been violated. It is
important also from this point of view that the Constitutional Court granted the
constitutional complaints in the present case. The constitutional courts that consider
themselves particularly responsible for the enforcement of European human rights
law operate in such manner.

In numerous decisions, the Constitutional Court proceeded from the standpoint
that private and subsidiary prosecutors cannot file a constitutional complaint, as
a criminal judgment does not refer to them, but rather concerns the guilt of the
defendant who was acquitted by a final judgment. The Constitutional Court must not
interfere with such a judgment, as such is prohibited by the principle of ne bis in idem
determined by Article 31 of the Constitution (the prohibition of double jeopardy).
According to the Constitutional Court, not even a shadow of a doubt may be cast
upon a final judgment of acquittal. For such reason, the Constitutional Court rejects
such constitutional complaints on the grounds that they were not filed by entitled
applicants. Furthermore, the Constitutional Court, i.e. its criminal panel, proceeds
in the same manner also in instances where the constitutional complaint does not
challenge a final judgment of acquittal, but some other act by which a criminal (or
police) procedure was concluded finally, and thus has an effect very similar to a final
judgment of acquittal. I cannot agree with such position of the Constitutional Court
with regard to the constitutional complaints of private and subsidiary prosecutors.
I am namely of the opinion that the protection of the rights of a person who has
been acquitted by a final judgment cannot extend so far that the Constitutional



10.

Court cannot establish a violation of the complainant’s procedural rights, under the
condition that it does not directly interfere with a final judgment of acquittal. It is
indeed true that in the event of such a declaratory decision, a shadow of a doubt is
cast on the judgment of acquittal; however, this cannot entail a sufficient reason for
such declaratory decision to not be admissible.

The particularities of constitutional decision-making should allow, in addition to
black and white adjudication, which is characteristic of the regular courts’ decision-
making in criminal cases (conviction — acquittal), also a different, more balanced
outcome (a judgment of acquittal and the establishment of a violation of the
procedural rights of a private or a subsidiary prosecutor in a criminal procedure that
led to a judgment of acquittal). In the case at issue, in view of the fact that what was
at issue was not a final judgment of acquittal, the Constitutional Court could even
have gone beyond a declaratory decision and annulled the decisions that prevented
the carrying out of a criminal investigation or it could even have ordered such
investigation by itself. The question is whether such a decision would be reasonable.
I have in mind the fact that the incident happened in the spring of 2000 and an
investigation would have been ordered only six years later, which could possibly have
led to a lengthy criminal procedure concerning a very distant set of events, under the
pressure of the possibility that the prosecution may become time-barred. From such
viewpoint, the adopted declaratory decision has its advantages.

It follows from Paragraph 39 of the reasoning of the Decision in the present case
that the Constitutional Court granted the constitutional complaints by means of
a declaratory decision. In my opinion, this part of the reasoning should be clearer
and with regard to its significance belongs in the operative provisions of the
Decision. Nevertheless, it is completely undisputable that the present declaratory
Decision entails the granting of the constitutional complaints; for the constitutional
complainants this means that they have succeeded, that they have won the
proceedings before the Constitutional Court. Why is this success of theirs important
to them and why is it important in a broader sense? The highest guardian of human
rights and freedoms in Slovenia, which is what the Constitutional Court is, granted
the constitutional complainants an authoritative and comprehensively substantiated
affirmation that their constitutional rights and rights determined by the ECHR were
violated. This alone entails a moral satisfaction, which should not be underestimated.
Obviously, these are not the only legal effects of the declaratory Decision adopted by
the Constitutional Court in the present case.

For regular courts, which in ensuring that the Constitution and the ECHR are
respected must not merely rely on the Constitutional Court, the Decision in the
present case means that in {future}] similar cases they will have to proceed from the
positions adopted by the Constitutional Court. Consequently, in the future it should
not happen again that the Constitutional Court establishes, six years after an incident
that led to fatal consequences, that an independent investigation such as required by
the Constitution and the ECHR has not even been conducted in a manner that the
relatives of the deceased person are ensured appropriate access to participate therein.
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Article 26 of the Constitution guarantees an injured person the right to compensation
for damage caused by an unlawful action of a state authority. The injured party may
pursue satisfaction due to an interference with human rights directly in a criminal
procedure by means of filing a claim for indemnification in so-called ancillary
proceedings. However, the injured party has the right to primarily pursue his or her
claim for damages in a lawsuit, namely entirely independently of whether or not the
criminal procedure was actually initiated or how it was concluded. The legislation in
force gives the injured person the possibility to file an action for damages. Such action
is decided on by a court in civil proceedings in conformity with the general rules on the
law of damages. On such basis, the court can grant the injured person compensation
for pecuniary and non-pecuniary damage if the conditions for the liability for damages
are fulfilled. The criminal file shows that the complainants filed an action for damages.
There is no doubt that the decision in the present case and the establishment therein
of the violation of the complainants’ constitutional rights and the rights determined
by the ECHR will improve their position in their efforts to be awarded appropriate
damages. In fact, it is true that in order for a decision on such pecuniary satisfaction to
be adopted neither a criminal judgment of conviction nor such a declaratory decision
as adopted by the Constitutional Court in the present case is necessary. However, the
notorious case of O. J. Simpson proves how a decision in an action for damages can
constitute important pecuniary satisfaction and a specific correction of the outcome of
criminal proceedings in which the alleged perpetrator of damage has been acquitted.

In my opinion, the present Decision also has a great significance from the
viewpoint of broadening the legislation. Also the separate opinion of Judge Dr
Mirjam Skrk submitted with regard to the present Decision deals with this issue;
it draws attention to the fact that in the Slovene legislation no criminal offence
is determined that is based on the constitutional and the ECHR’s prohibition of
torture. The legislature will have to find solutions that will ensure that in instances
where severe consequences occur to an individual who was “under the actual
physical control of repressive authorities” (Paragraph 30 of the reasoning of the
Decision in the present case), an effective investigation is provided, and that the
access of the injured party or his or her relatives to the investigation is ensured.
And that is not all. This Decision entails a new warning to all those concerned
with the reputation of Slovenia that much more has to be done in order to prevent
police violence and to ensure effective supervision over the cases in which there
is a suspicion that unjustified violence has occurred. Also from this perspective
the Decision in the present case resembles the case law of the ECtHR, which with
numerous landmark or pilot judgments in recent years (e.g. Broniowski v. Poland)?

In the ECtHR’s so-called pilot or leading judgment dated 22 June 2004, which in my opinion has a revolu-
tionary significance for the case law of the ECtHR, the Court established a violation of the rights determined
by the ECHR of Jerzy Broniowski, the heir of an owner who had lost his real properties when the borders be-
tween Poland and the Soviet Union were changed after the Second World War. The judgment was not limited
to [only] remedying the injustice inflicted on the applicant, but required of Poland to do the same in tens of

thousands of other similar cases. The incredibly far-reaching consequences of the judgment are evident from
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has paved new paths towards the effective protection of human rights; in doing so, it
has not limited itself to criticising judicial decisions, but has also established systemic
deficiencies that entail a violation of the ECHR and required that they be remedied.
The compliment regarding the fact that the Decision in the present case can be
compared to landmark judgments of the ECtHR is all the more justified, because
both courts, the ECtHR and the Constitutional Court, adopted these decisions while
being incredibly overburdened, which prevents them from dealing thoroughly with
the development of the protection of human rights and freedoms.

With the present Decision, the Constitutional Court has perhaps not succeeded
in re-establishing to a satisfactory extent the balance that was lost by the death
of the complainants’ husband and son, respectively, and by the fact that no
independent and effective investigation into the circumstances of this death was
carried out in which the complainants were able to participate. Nevertheless, this
Decision undoubtedly established a basis for this to not happen again in similar
cases in the future. Furthermore, it also is similarly crucial that by its Decision in
the present case the Constitutional Court demonstrated an especially responsible
stance towards the obligations of Slovenia that stem from the ECHR and the case
law of the ECtHR, in particularly those in relation to applications against Slovenia.
The effects of such an approach can be beneficial for everyone: for the citizens and
the protection of their rights when they find themselves in the vice of repressive
authorities; for the state, which is not indifferent to its reputation;* and for the
ECtHR in that it will not have to assess cases concerning police violence if this
is effectively prevented and punished [already]} before Slovene courts. This is
especially true when what is at stake is the obligation of the state, which stems from
the Constitution and the ECHR, to protect the lives of people who find themselves
subject to its interferences. I see the moral of the Decision in the present case in that
in instances where a suspicion of police violence arises Slovenia must not a priori
take the side of the state police, as it would thereby neglect its primary obligation

the second judgment of the ECtHR in the same case, dated 28 September 2005, by which the ECtHR affirmed
the friendly settlement agreement between the applicant and the Polish Government. It follows therefrom
that Poland, by means of a judgment of its constitutional court and on the basis of a special law, established
a legal basis for the injured persons to finally be granted the promised right to credit on account of the loss
of their real properties, which was even increased by a quarter (from 15% to 20% of the value of the lost real
properties). The judgment of the ECtHR in the case of Broniowski also deserves special examination for being
a successful attempt to strengthen the role of the Court and the protection of rights under the condition of
being greatly overburdened. Most certainly, the ECtHR could not have achieved such great shifts with respect
to the effects of its judgments as introduced by the Broniowski case by amending the ECHR.

In the opinion of Dr Bostjan M. Zupanci¢, “in Europe, a single conviction of such nature stigmatises the Re-
public of Slovenia as an heir of a police state. This means that the case Rehbock must be regarded as a serious
warning that not only are amendments of the criminal procedure needed de lege ferenda, but above all that
— particularly in the judicial branch of power — the entire stance and attitude towards the suspect and defend-
ant as an equal subject in the criminal-procedural dispute must be changed”” (Introduction, in: Z. Dezman, A.
Eberznik, Kazensko procesno pravo Republike Slovenije [Criminal Procedural Law of the Republic of Slovenia],
GV Zalozba, Ljubljana 2003, p. 9).
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and responsibility in the field of the protection of human rights and freedoms,
namely to protect the lives and dignity of its residents, which would be contrary to
the Constitution, the ECHR, and the attained standards of civilised nations.

Dr Ciril Ribici¢

CONCURRING OPINION OF JUDGE DR SKRK

In Paragraph 26 of the reasoning of the Decision in favour of which I voted, the
Constitutional Court established that the Penal Code (hereinafter referred to as
PC) does not regulate torture as a separate criminal offence. Further on, the same
paragraph states that certain criminal offences determined by the PC, which also
include criminal offences regarding which the complainants requested that a criminal
investigation be initiated, include specific types of conduct that follow from the
definitions of the human rights determined by Articles 17 (the inviolability of human
life), 18 (the prohibition of torture), and 21 (the protection of human personality and
dignity) of the Constitution. In its Decision, the Constitutional Court did not attempt
to form a value judgment on whether the legislature has acted correctly in that in the
thirteen years since Slovenia acceded to the universal Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred
to as the Convention against Torture) and became a contracting party to such,' the
criminal offence of torture has not yet been enacted in the PC.

However, what “strikes the eye” in the present case, among other matters, is precisely
the fact that the legislature has not enacted torture as a separate criminal offence in
the PC, as defined in Article 1 of the Convention against Torture.? The constitutional
complainants (and, not least of all, also the courts) had to resort, when defining
the police violence against the victim who died during such violence and regarding
whom they filed the constitutional complaints, to the incrimination of other
criminal offences determined by the PC which in their intensity do not attain the
level of torture such as defined by the Convention against Torture and as defined
by the current case law of certain states, as well as by the case law of international
courts and tribunals. What I have in mind are in particular the criminal offences
of negligent homicide (Article 129 of the PC) and the violation of personal dignity
by abuse of office or official duties (Article 270 of the PC) (see Paragraph 15 of the
reasoning of the Decision).

Paragraph 24 of the reasoning of the decision states, inter alia, that the first paragraph
of Article 4 of the Convention against Torture determines that each state shall

Act of Accession, 16 July 1993. Multilateral Treaties Deposited with the Secretary General, status as of 31
December 2001, Volume I, UN, New York, p. 271. On 31 December 2001, there were 127 State Parties to the
Convention.

For the definition of torture in the Convention against Torture, see note 4 of the Decision.



ensure’ that all acts of torture are offences under its criminal law. The same provision
of the Convention against Torture furthermore determines that the same shall apply
to an attempt to commit torture and to an act by any person which constitutes
complicity or participation in torture. The second paragraph of Article 4 determines
the obligation of each State Party to make these offences punishable by appropriate
penalties which take into account their grave nature.

The Convention against Torture binds the states to establish a universal jurisdiction
over torture. In conformity with the first paragraph of Article 5 of the Convention
against Torture, each State Party shall establish its jurisdiction over the offences of
torture in the following cases: (a) when torture is committed in any territory under its
jurisdiction (or on its aircrafts or ships); (b) when the alleged offender is a national of
that state; and (c) under certain conditions, when the victim is a national of that state.
In conformity with the second paragraph of Article 5, each State Party shall establish
its jurisdiction over the prosecution of the offender if the offender is present in any
territory under its jurisdiction (and if the conditions for extradition determined by
Article 8 of the Convention are not fulfilled or if it does not extradite him). Article
6 determines that any State Party shall take the alleged perpetrator of torture into
custody, carry out certain investigative acts, and inform thereof the states referred
to in the first paragraph of Article 5, with regard to which it also must express its
intentions regarding whether it will carry out the criminal procedure by itself. In
the first paragraph of Article 7, the rule aut iudicare aut dedere is enacted: the State
Party in a territory under whose jurisdiction a person alleged to have committed the
criminal offence of torture is found shall carry out a criminal procedure if it does not
extradite him to any of the states determined by the first paragraph of Article 5.

At this point, the question is raised whether or not does the mere fact that Article
18 of the Constitution prohibits torture, inhuman, or degrading punishment
or treatment compel the legislature to enact the criminal offence of torture and
prescribe an appropriate penalty therefor. With regard to the significance of the
prohibition of torture, which falls within the scope of legal and societal demands of
the highest rank;, it seems that this question could be answered in the affirmative.
The Convention against Torture certainly does bind the legislature to incriminate
torture in the PC,namely in such a form as this criminal offence is defined in Article 1 of
the mentioned Convention. The Convention against Torture leaves the determination
of the penalty to the national legislature, with regard to which it binds the legislature
to define torture, as regards the prescribed penalty, as a severe criminal offence. In fact,
these requirements of the Convention against Torture cannot be assigned the nature
of selfexecuting provisions or provisions that are directly applicable before Slovene

At this point, the Decision correctly uses the Slovene verb “zagotoviti’; after the English original to ensure. The
translation of the Convention in Slovene in the Official Gazette namely reads “vsaka drZava ¢lanica [si] priza-
deva...” [each State Party shall strive...], which is imprecise. In the international law of treaties, the verb to
strive does not entail that the state must realise the objective that is the subject of an international obligation.

The phrase “shall ensure”, however, undoubtedly entails the obligation of result.
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criminal courts.* The requirement to respect the principle of legality (nullum crimen
nulla poena sime lege praevia), which is a universally recognised general principle of law,
recognised by civilised nations and written in Article 28 of the Constitution, entails
an impediment to the direct application of the Convention against Torture in the
prosecution of alleged offenders who have committed torture. However, obligations
imposed by means of treaties bind the state to really fulfil such obligations (this was
also stated by the Constitutional Court in Opinion Rm-1/97, dated 5 June 1997, Official
Gazette RS, No. 40/97, and OdIUS VI, 86). If treaties are not directly applicable, such
ratified and published treaties create international obligations for the state to adopt in
its national legal order appropriate national legal acts by which it ensures compliance
with such obligations (this was stated by the Constitutional Court in Decision No. U-I-
312/00,dated 23 April 2003, Official Gazette RS, No.42/03,and OdIUS X11, 39). As regards
the discussed issues, the Constitutional Court refers to the generally recognised pacta
sunt servanda principle of the international law of treaties, which binds the contracting
states to implement treaties in good faith.> Hence, as regards the Convention against
Torture, there exists the obligation of the state to ensure its application in the national
legal order as determined in the Convention against Torture itself, otherwise it is held
responsible under international law for such failure to act.

Such obligation does not bind the state only to ensure that it is capable of criminally
prosecutingalleged offenderswho have allegedly committed criminal offences of torture
in any territory under its jurisdiction. Within the scope of international cooperation
in repressing torture, as established by the Convention against Torture, the state must
be capable of criminally prosecuting the perpetrators of criminal offences of torture,
if these perpetrators are in its territory, irrespective of the fact where such torture
occurred, or it must extradite them to another state. The second paragraph of Article
123 of the PC determines universal jurisdiction. However, it is difficult to imagine
on what legal basis an alien who as an official is suspected of having committed the
criminal offence of torture in the state of which he or she is a national or in which he
or she unlawfully acted in the capacity of an official, would be tried in Slovenia. In the
event of a possible review of the conditions for the extradition of an alien suspected of
torture, the non-incrimination of the criminal offence of torture in the PC could cause
difficulties in the application of the rules on double criminality and speciality,® which
are two established international standards of every extradition procedure.

In addition to all of the above, we must not overlook the fact that the Convention
against Torture, which defines torture as an international offence under criminal law,
was adopted on 10 December 1984.” Today, the prohibition of torture belongs, alongside

This does not mean, however, that the definition of torture as contained in the Convention cannot be directly
applied in some different context.

See, inter alia, Opinion No. Rm-1/97. The Constitutional Court refers therein to Article 26 of the Vienna
Convention on the Law of Treaties of 1969.

With regard to the rule of speciality, see the considerations in paragraph 2 above.

In deliberations on the Convention on Torture, the Judgment of the House of Lords in the Pinochet case,

dated 24 March 1999, refers to the Handbook on the Convention against Torture [and Other Cruel, Inhuman
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the prohibition of genocide and grave and mass breaches of human rights, among the
absolutely binding (peremptory) norms of customary international law (ius cogens)? that
have erga omnes effects. Therefore, what is at issue are norms of international law that
in the hierarchy of legal norms are above other norms and principles of international
law. Such a standpoint, as can be seen from the Al-Adsani case, is also accepted by the
European Court of Human Rights (hereinafter referred to as the ECtHR) when what
is at issue is the criminal responsibility of an individual for an alleged commission of
the criminal offence of torture.” Paragraph 24 of the reasoning of the Decision states
that the protection under the prohibition of torture determined by Article 3 of the
European Convention on Human Rights (hereinafter referred to as the ECHR) does not
determine any exceptions and is, in conformity with the case law of the ECtHR, absolute.
As noted in Paragraph 31 of the reasoning of the Decision, in the case Rehbock v.
Slovenia the ECtHR established that Article 3 of the ECHR, which prohibits torture
or inhuman or degrading treatment or punishment, was violated.

Therefore, on the basis of the obligations assumed by the accession to the Convention
against Torture in 1993, under international law there certainly exists an obligation
for Slovenia to incriminate in the PC the criminal offence of torture as defined in
Article 1 of this Convention.

Dr Mirjam Skrk

or Degrading Treatment or Punishment} by Burgers and Danelius. In their opinion, the standpoint that only
the Convention against Torture established the unlawfulness of torture under international law and only for
its State Parties is erroneous. The authors are of the opinion that the Convention against Torture proceeds
from the comprehension that the practice of torture was declared unlawful under international law already
before the adoption of the Convention. The fundamental purpose of the Convention against Torture was
to enforce the already existing prohibition of torture by measures designated for that purpose. UK House of
Lords: Regina v. Bartle and the Commissioner of Police for the Metropolis and Others ex parte Pinochet, 24 March
1999, 38 International Legal Materials (ILM) 581 (1999), p. 650.

In the Judgment in Al-Adsani v. the United Kingdom, dated 21 November 2001, Application No. 35763/97, the
ECtHR referred to the Judgment of the ad hoc International Criminal Tribunal for the Former Yugoslavia in
Prosecutor v. Furundzija, dated 10 December 1998 (p. 10, Para. 30), and to the standpoint of the House of Lords
in the Pinochet case. In the opinion of the ECtHR, the House of Lords in the mentioned case adopted the posi-
tion that the prohibition of torture had acquired the status of a ius cogens norm in international law and that
torture had become an international crime, See Judgment of the ECtHR, p. 16 (Para. 51) and p. 20 (Para. 64).

In the Al-Adsani case, the ECtHR otherwise adopted a negative standpoint as to the question of waiving the
immunity of states ratione personae before foreign courts for their responsibility for damage that arises from
violations of ius cogens norms of international law. “While the Court accepts, on the basis of these authorities,
that the prohibition of torture has achieved the status of a peremptory norm in international law, it observes
that the present case concerns not, as in Furundzija and Pinochet, the criminal liability of an individual for al-
leged acts of torture, but the immunity of a State in a civil suit for damages in respect of acts of torture within

the territory of that State.” Ibidem, p. 19 (Para. 61).
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Decision Up-679/12, dated 16 October 2014

DECISION

At a session held on 16 October 2014, in proceedings to decide upon the constitu-
tional complaint of Janko Pibernik and Slavka Pibernik, both from Krsko, Mojca
Pibernik and Jan Pibernik, both from Brezice, and Kana Pibernik, Ljubljana, all rep-
resented by Bojan Klakocar, attorney in Krsko, the Constitutional Court

decided as follows:

Supreme Court Judgment No. IT Ips 435/2010, dated 5 April 2012, Ljubljana Higher
Court Judgment No. IT Cp 3775/2009, dated 12 May 2010, and Ljubljana District
Court Judgment No. P 3614/2007-111, dated 18 June 2009, are abrogated in the part
in which the claims of Janko Pibernik, Slavka Pibernik, Mojca Pibernik, and Kana
Pibernik were dismissed. In this part, the case is remanded to the Ljubljana Dis-
trict Court for new adjudication.

Reasoning

A

. The challenged judgments were issued in a civil procedure in which the complainants

(the parents of the deceased Samo Pibernik, his partner Mojca Pibernik, and their
two children) demanded the payment of compensation for non-pecuniary damage
that occurred due to the death of Samo Pibernik that was allegedly caused by the
unlawful conduct of police officers in a police action on 3 April 2000. The court of
first instance required the defendant (the Republic of Slovenia) to pay complainant
Mojca Pibernik (the third applicant in the lawsuit) compensation for non-pecuniary
damage in the amount of EUR 1,000 with statutory default interest, and dismissed
the compensation claims of the other complainants (the plaintiffs in the lawsuit).
Both the complainants and the defendant filed appeals against the judgment of the
first instance. The Higher Court dismissed all the appeals and upheld the judgment
of the court of first instance. The Higher Court determined that Article 26 of the
Constitution and Article 172 of the Obligations Act (Official Gazette SFRY, Nos. 29/78,



39/85, and 57/89 — hereinafter referred to as the OA), which was in force at the time
when the damaging incident occurred, is the basis for the liability of the state for
damages. The challenged decision is based on the assessment that the complainants
failed to prove the unlawfulness of the conduct of the police in the procedure against
the deceased Samo Pibernik, therefore their claims for the payment of compensation
for [having suffered] psychological damage due to the death of a relative (Article 201
of the OA) and compensation for lost alimony and support (Article 194 of the OA)
are not substantiated. Following from the finding that Samo Pibernik died of an
acute asthma attack triggered by the physical and emotional strain during the arrest,
the courts proceeded by focusing, in particular, on the assessment of the question
of whether police officers acted lawfully in their action and in conformity with the
police authorisations and instructions on the use of measures involving the use of
force that were applicable at the time. According to the positions of both the court of
first instance and the Higher Court, the police officers did not act unlawfully in the
circumstances of the concrete case. The courts established that on that day police of
ficers were charged with executing the Order of the investigating judge on duty, No.
I Kpd 381/2000, dated 3 April 2000, by which a house search was ordered due to the
suspicion that criminal offences related to drug trafficking had been committed. With
respect to the findings in the evidentiary proceedings, the deceased resisted the orders
of the police officers, therefore, in the assessment of the courts, the police officers ap-
plied measures involving the use of force appropriately. The first and second instance
courts also concurred with regard to the assessment that it is not possible to criticise
the police officers for not enabling the deceased to receive timely and appropriate
medical help (i.e. that they were or should have been acquainted with the medical
situation of the deceased and the possibility that he could suffocate due to an acute
asthma attack), and that with regard thereto it is not possible to allege inadequate
diligence when planning the action. Both courts concurred that a causal link between
such conduct and the death of Samo Pibernik does not exist even if with regard there-
to it were proven that the conduct of the police officers was inappropriate.

The Supreme Court partially granted the revision filed by the complainants and
in the part in which they refer to the fourth complainant (i.e. the minor son of the
deceased) abrogated the judgments of the courts of the first and second instance, and
in such scope remanded the case to the court of first instance for new adjudication.
In the assessment of the Supreme Court, the court of first instance rejected, without
substantiation, the taking of evidence by hearing the minor Jan Pibernik, because at
the time of the damaging incident he was still a child (although he was an eyewitness
to the relevant incident in the apartment). The court of first instance refused to hear
him, arguing that due to the fact that the son was {only}] a little more than 5 years old
when the incident happened, it would constitute an inappropriate piece of evidence.
According to the Supreme Court, also a child can be examined as a party as it has
been scientifically established that also very small children have the same sensory
capacities as adults. In the action, the hearing of the son as a party was proposed
due to the fact that he was present during the key moments when the police officers
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carried out the actions due to which the defendant could be liable for damages. In
the assessment of the Supreme Court, the defendant justifiably requested the taking
of evidence by hearing the minor son of the deceased as a party to proceedings and
this does not entail an inappropriate piece of evidence that the court could refuse to
take in advance. The Supreme Court dismissed the revision allegations of the other
complainants. It concurred with the substantive law assessment of the lower courts
that the arrest procedure involving Samo Pibernik did not entail inadmissible con-
duct and that the reaction of the police officers to the asthmatic attack did not entail
negligent conduct. Therefore, also in the assessment of the Supreme Court, not all
the prerequisites for the liability of the defendant for damages are fulfilled.

The complainants allege violations of the rights determined by Article 14, the fourth
paragraph of Article 15, and Articles 22, 23, and 26 of the Constitution. First of all,
they stress that they were the distinctly weaker party in the dispute against the state.
They refer to Decision of the Constitutional Court No. Up-555/03, Up-827/04, dated
6 July 2006 (Official Gazette RS, No. 78/06, and OdIUS XV, 92), by which it was es-
tablished that the right of complainants Mojca Pibernik and Janko Pibernik to an
effective legal remedy determined by the fourth paragraph of Article 15 of the Con-
stitution and in relation to Article 13 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (Official Gazette RS, No. 33/94, MP, No. 7/94
— hereinafter referred to as the ECHR) was violated. According to the allegations of
the complainants, this Decision of the Constitutional Court was not implemented in
the concrete civil proceedings for damages. They reproach the [respective} court for
having carried out the civil proceedings in a discriminatory manner. According to the
complainants’ allegations, although the court was acquainted with the mentioned
Decision of the Constitutional Court, it did not carry out the proceedings in such a
manner so as to determine the state of the facts and to establish the liability of the
defendant. The complainants find the fact that the court rejected the taking of virtu-
ally all evidence that they proposed to be particularly unacceptable. On the other
hand, the court took all the evidence proposed by the defendant. The complainants
stress that the challenged decision was adopted without them being heard as parties
to proceedings (with the exception of the minor Jan Pibernik, with regard to whom
the Supreme Court remanded the case to the court of first instance for new adjudi-
cation). They are convinced that this entails a violation of the principle of parties’
right to be heard as determined by the Civil Procedure Act (Official Gazette RS, No.
73/07 — official consolidated text and 45/08 — hereinafter referred to as the CPA) and,
at the same time, also a violation of the right to make a statement (Article 22 of the
Constitution). That the proceedings were carried out in a discriminatory manner was
allegedly also evident when other evidence proposed by the complainants in order
to establish the liability of the defendant were rejected (especially the motion for
examining the expert witness Dr Miroslav Zaberl, expert on questions regarding the
exercise of police authorisations). The complainants are convinced that the civil trial
court did not assess with sufficient expertise the testimonies of the police officers who
participated in the action at issue. They find the position of the court that the police



officers were not obliged to comply with the provisions of the Criminal Procedure
Act (Official Gazette RS, No. 63/94, 70/94 — corr., 72/98, and 6/99 — hereinafter referred
to as the CrPA) on house searches to be unacceptable, because in fact they were not
yet carrying out such a search, but only “created the conditions for carrying out a
house search.” Allegedly, the court uncritically followed the allegations of the defend-
ant, who justified the intrusion of police officers by the necessity of the house search.
The complainants allege that the Supreme Court unjustifiably overlooked infringe-
ments of essential procedural requirements of the provisions of the CPA, which at the
same time also entailed a violation of human rights and fundamental freedoms. The
court allegedly completely overlooked their allegations regarding the violations of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (Official Gazette RS, No. 24/93, MP, No. 7/93 — hereinafter referred to
as the Convention against Torture). This allegedly happened precisely because the
proposed evidence was not taken (i.e. due to the refusal to hear the complainants, the
rejection of the expert opinions of permanent court-appointed medical experts Dr
Dolsek and Dr Cakar, the rejection of the opinion of pulmonologist Dr Skralovnik,
and the refusal to take evidence by appointing an expert pulmonologist). In such
context, the complainants underline that during the direct examination of the court-
appointed expert Dr Turel it became apparent that the appointed expert is not a pul-
monologist, but an internist who referred to his individual experience in the field of
the treatment of pulmonary patients. According to the complainants, the appropriate
specialisation and expertise of the appointed expert were thus not ensured. Such con-
duct of the court is particularly unacceptable for the complainants due to the fact that
the court rejected other motions for evidence that, in the opinion of the complain-
ants, were essential for establishing the liability of the defendant. In such context, the
complainants also draw attention to the unacceptable application of Article 213 of
the CPA (when the court negatively assessed in advance the quality of a certain evi-
dentiary means). What was at issue in the disputed police action was, according to the
complainants, a violation of human rights and fundamental freedoms (determined
by Articles 17, 18, 19, and 21 of the Constitution). The complainants are convinced
that the defendant itself caused the dangerous conduct of the police officers, therefore
it must be liable for damages resulting from the tragic outcome. The state carried out
the action as planned, but in the opinion of the complainants it was poorly planned.
Numerous circumstances regarding the incident allegedly demonstrate that what was
at issue was not an action carried out with negligence (severe violence by police offic-
ers that lasted for a prolonged period of time, numerous bodily injuries, loss of blood,
the refusal to provide [medical} assistance in time). The complainants are convinced
that the force was applied contrary to the principles of necessity and proportionality
(i.e. the application of the mildest measures involving the use of force) and respect
for the personality and dignity of the deceased. In order to assess the liability of the
defendant, it would also be necessary, according to the complainants, to take into
consideration the appropriate provisions of the ECHR and the Convention against
Torture (which explicitly determines that the state shall ensure to victims of torture
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an enforceable right to fair and adequate compensation including the means for as
full rehabilitation as possible; in the event of the death of the victim as a result of an
act of torture, his dependents shall be entitled to compensation). With regard to the
above, the complainants propose that the challenged judgments be abrogated and
the case remanded to the court of first instance for new adjudication.

By Order No. Up-679/12, dated 2 April 2013, the Constitutional Court accepted
the constitutional complaint for consideration. The Constitutional Court rejected
the constitutional complaint of Jan Pibernik against the Supreme Court Order (by
which that court abrogated the judgments of the lower courts with regard to the
decision regarding his claim and in such scope remanded the case to the court of
first instance for new adjudication) due to the non-exhaustion of legal remedies. In
the new proceedings, the court will namely decide anew on the substantiation of his
claim, and after the exhaustion of all legal remedies the mentioned complainant will
also be able to file a constitutional complaint.

In conformity with the first paragraph of Article 56 of the Constitutional Court Act
(Official Gazette RS, Nos. 64/07 — official consolidated text and 109/12 — hereinafter
referred to as the CCA), the Constitutional Court notified the Supreme Court that
it had accepted the constitutional complaint for consideration. In conformity with
the second paragraph of the mentioned Article of the CCA, the Constitutional Court
sent the constitutional complaint for a reply to the opposing party from the civil
procedure, who did not reply thereto.

B
The complainants claim that the challenged decision of the courts is based on
standpoints regarding the liability of the state for damages that are unacceptable
from the viewpoint of the right to compensation for damage determined by Article
26 of the Constitution. They are opposed to the substantive law assessment of the
courts that in the police action that was carried out in order for Samo Pibernik to
be arrested the police officers did not act in an inadmissible manner. According
to the allegations of the complainants, in the mentioned action there was police
violence, and already during the civil proceedings they also referred to the provi-
sions of the ECHR and the Convention against Torture. Also unacceptable for the
complainants is the assessment of the courts that the reaction of the police officers
to the asthmatic attack of the deceased did not entail insufficiently diligent conduct
and that therefore the conduct of the police officers was not unlawful, which is
one of the prerequisites for the liability of the state for damages. The complainants
stress that during the civil procedure they also referred to Decision of the Constitu-
tional Court No. Up-555/03, Up-827/04, by which it was established that the right of
the first complainant (the father of the deceased) and the third complainant (the
partner of the deceased) to an effective legal remedy determined by the fourth par-
agraph of Article 15 of the Constitution in connection to Article 13 of the ECHR
was violated because the state did not carry out an independent investigation of
the circumstances of the incident (the death of Samo Pibernik). According to the



complainants, this Decision of the Constitutional Court was not implemented in
the civil proceedings for damages at issue.

In conformity with the established constitutional case law, a violation of the right
determined by Article 26 of the Constitution is expressed when a court bases its deci-
sion on a certain legal standpoint that would be unacceptable from the viewpoint
of that right.! For such reason, the Constitutional Court must assess the standpoints
that the courts adopted in relation to Article 26 of the Constitution in the challenged
judgments. The central question that arises is the question regarding unlawfulness as
one of the prerequisites of the liability of the state for damages. In the case at issue,
this question is tightly intertwined with the content of the right to life (Article 17 of
the Constitution) and the positive and negative obligations of the state with regard
to the protection of this human right.

Article 17 of the Constitution determines that human life is inviolable. By the right
to life one of the supreme constitutional values is protected in free and democratic
societies, i.e. human life.? By this human right, the physical existence of a human as
the prerequisite for his intellectual existence, personal freedom, and acting in gen-
eral is protected.> A human’s right to life is an essential and the underlying element
of human dignity as hierarchically the highest constitutional value that represents
the value starting point of all human rights.* As such, the Constitution guarantees
it as an absolute right, therefore it cannot be limited even on the basis of the third
paragraph of Article 15 of the Constitution. In conformity with the established con-
stitutional case law, there exist negative and positive obligations of the state in rela-
tion to the protection of human rights and fundamental freedoms. The negative
obligations entail that the state must refrain from interferences with human rights
and fundamental freedoms, especially interferences with the right to life (Article 17
of the Constitution) and the right to the prohibition of torture (Article 18 of the
Constitution). The positive obligations, however, oblige the state and its individual
branches of power (the judicial, legislative, and executive powers) to actively protect
human rights and fundamental freedoms, whereby possibilities for their as effective
as possible exercise shall be created. In such context, it is clear that the positive obliga-
tions of the state escalate in conformity with the importance of the affected consti-
tutionally protected value. Since human rights that protect the life, health, security,
physical and mental integrity and dignity of individuals are the fundamental values

Cf. Order of the Constitutional Court No. Up-2/04, dated 4 May 2005 (OdIUS X1V, 46) and Decision of the
Constitutional Court No. Up-695/11, dated 10 January 2013 (Official Gazette RS, No. 9/13).

Its supreme importance is also evident from the second paragraph of Article 16 of the Constitution, in accord-
ance with which the right to life is placed among the human rights that cannot be temporarily suspended or
restricted even during a war or state of emergency.

Cf. B. Ivanc in: L. Sturm (Ed.), Komentar Ustave Republike Slovenije: dopolnitev komentarja — A [Commentary on
the Constitution of the Republic of Slovenia: Supplement to the Commentary — A}, Fakulteta za podiplom-
ske drzavne in evropske Studije, Ljubljana 2011, p. 207, Para. 1.

Ibidem, p. 208, Para. 3. See also Decision of the Constitutional Court No. U-I-109/10, dated 26 September 2011
(Official Gazette RS, No. 78/11, and OdIUS XIX, 26).
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10.

of a democratic society, the state must protect them in a particularly active manner
and it must create possibilities for their maximally effective exercise.®

The right to life is first and foremost a defensive right of individuals that prohibits au-
thoritative and intentional interferences of the state with human life as a constitution-
ally protected good.® In the event of the death of a person due to the use of force by the
repressive authorities of the state (e.g. the Police or the military), the state must ensure
an effective and independent official investigation of the circumstances of the death.
Thereby, the procedural aspect of the right to life is protected. Within the framework
of procedures initiated due to an event that leads to the death or injury of an individ-
ual, the state must credibly and plausibly justify the occurrence of such consequences.
The state carries the burden of proof in demonstrating that in the circumstances of
a concrete event it acted in conformity with the statutorily determined competences
and authorisations, and in particular also in conformity with the positive obligation
to protect the inviolability of life and the physical integrity of the persons involved.
Within the framework of its positive obligations, the state must namely, by its ac-
tive conduct (which includes diligent planning and supervision of the measures taken
when force is used), prevent the occurrence of fatal consequences for individuals.
Furthermore, from the case law of the European Court of Human Rights (hereinafter
referred to as the ECtHR) it follows that the right to life (Article 2 of the ECHR)’ is,
together with Article 3 of the ECHR (the prohibition of torture),® one of the most
fundamental values in a democratic society that connect the Member States of the
Council of Europe. The objective or purpose of Article 2 of the ECHR as an instru-
ment for protecting the individual from the state arbitrarily depriving him or her of
his or her life requires that this Article be in such respect interpreted narrowly and
applied in a manner that enables effective and practical supervisory measures.” From
the wording of Article 2 of the ECHR taken as a whole, it follows that the right to life
applies not only to intentional killing, but also to situations where the use of force is
allowed and where such use of force ends with the deprivation of life, although unin-

Cf. Decisions of the Constitutional Court No. Up-555/03, Up-827/04, Paragraph 25 of the reasoning, and No.
Up-1082/12, dated 29 May 2014 (Official Gazette RS, No. 43/14), Paragraph 14 of the reasoning.

Cf. B. Ivanc, op. cit. p. 216, Para. 18.

Article 2 of the ECHR (right to life) reads as follows:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in
the execution of a sentence of a court following his conviction of a crime for which this penalty is provided
by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from
the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

Article 3 of the ECHR (prohibition of torture) reads as follows: “No one shall be subjected to torture or to
inhuman or degrading treatment or punishment.”

Cf. judgments of the ECtHR in Andronicou and Constantinou v. Cyprus, dated 9 October 1997, and in Huohva-
nainen v. Finland, dated 13 March 2007.



tentionally. Any use of force must be “absolutely necessary” to achieve one or more
purposes determined by subparagraphs (a) through (c).'° From Article 2 of the ECHR
there follows the requirement that the force applied must be strictly proportionate to
the achievement of admissible objectives."! With regard to the importance of Article
2 of the ECHR in a democratic society, the justifiability of an interference with the
right to life must be assessed in accordance with the most detailed and strict criteria.
In such framework, the ECtHR assesses whether the death of a person was caused
intentionally by the use of force, and in doing so it takes into consideration not only
that the action was caused by the representatives of the state who in fact control the
force, but also other circumstances, such as the planning and supervision of measures
taken involving the use of force. According to the ECtHR, when what is at issue is the
use of force by the Police, it is difficult to distinguish between the negative and posi-
tive obligations of the state on the basis of the ECHR. In such instances, the ECtHR
assesses whether the police action was planned with a sufficient degree of diligence
and whether it was supervised by the competent authorities, all with a view to maxi-
mally reducing the possibility of a fatal outcome. It also assesses whether all precau-
tionary measures were taken when choosing the means and methods with regard to
the safety of the action carried out.” The requirement of there being an investigation
and the indisputable problems that accompany the combatting of criminality can-
not justify a limitation of the protection that is ensured with regard to the right to
life and the right to one’s physical integrity. In such respect, the ECtHR stresses that
also when combatting terrorism and organised crime, the ECHR absolutely prohib-
its torture and inhuman or degrading treatment, as well as the deprivation of life,
regardless of the victim’s conduct. If during the process of arresting a person or while
a person is under police supervision consequences occur that are fatal for his or her
life (or physical integrity), reasonable doubt arises with regard to the conformity of
the conduct from the viewpoint of the above-mentioned standards that impose on
the state not only negative, but also positive obligations with regard to the protection
of the right to life (or the right to the protection of one’s physical integrity). For such
reason, the state must present credible and plausible arguments on the basis of which
it can explain or justify the type of force that it applied during the police operation.'®

10

11
12

13

This means that the necessity of such measure must be assessed more strictly and more diligently than nor-
mally during the assessment of whether a measure by the state is “necessary in a democratic society.”

Cf. judgment of the ECtHR in Kelly and Others v. the United Kingdom, dated 4 May 2001.

Cf. judgments of the ECtHR in McCann and Others v. the United Kingdom, dated 27 September 1995; Andronicou
and Constantinou v. Cyprus; Ergi v. Turkey, dated 28 July 1998; Hugh Jordan v. the United Kingdom, dated 4 May 2001;
Makaratzis v. Greece, dated 20 December 2004; and Finogenov and Others v. Russia, dated 20 December 2011.

Cf. judgments of the ECtHR in Rehbock v. Slovenia, dated 28 November 2000; Matko v. Slovenia, dated 2 Novem-
ber 2006; and Butolen v. Slovenia, dated 26 April 2012. In all the mentioned cases the Republic of Slovenia was
convicted due to a violation of Article 3 of the ECHR because the Government failed to submit credible and
plausible arguments by which it could explain or justify the type of force that it applied during the police ac-
tion depriving the individuals involved of their liberty. Consequently, the ECtHR established, by taking into

consideration the circumstances of each mentioned case, that the force applied was excessive and unjustified.
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11. When the state does not act in accordance with the obligations that follow from Ar-

ticle 17 of the Constitution and Article 2 of the ECHR, the question of its liability for
damages determined by Article 26 of the Constitution inevitably arises. In conform-
ity with the first paragraph of Article 26 of the Constitution, everyone has the right to
compensation for damage caused through unlawful actions in connection with the
performance of any function or other activity by a person or authority performing
such function or activity within a state or local community authority or as a bearer
of public authority. From this human right there follows, first and foremost, the gen-
eral prohibition of exercising power in an unlawful manner, namely regardless of
through which branch of power the damage is caused.™ By establishing the liability
of the state for damages, affected individuals are protected in the event damage oc-
curs due to the authoritative actions of authorities.' The basis of such responsibility
is (1) the unlawful conduct of a state authority, local community authority, or bearer
of public authority (2) when exercising power or in relation to such being exercised,
a consequence of which is (3) the occurrence of damage.!® The complex relationship
between the state as the power and individuals, within the framework of which also
falls the liability of the state for damages, is essentially a public law relationship (a
vertical legal relationship). When exercising power, or with regard to its exercise, the
state enters such legal relationship vertically and is, with regard to such, bound by
the constitutional prohibition of unlawful authoritative conduct.”” The liability of
the state for damage caused when exercising the function of authority, or with regard
to its exercise, establishes the responsibility of the state for ex iure imperii conduct.'

14

15
16

17
18

Cf. ). Zobec, Odskodninska odgovornost sodnika in odgovornost drZave zanj [Liability of a Judge for Damages and
the Liability of the State for such Judge}, Pravni letopis 2013, p. 201.

This is stated by 1. Crnié, Odgovornost drZave za Stetu, Pravo u gospodarstvu, Zagreb, 1-2,1996, p. 117.

The majority standpoint in legal theory and also an established standpoint in the case law places the institute
of the liability of the state for damages within the system of civil non-contractual liability for damages and
applies for such the general rules of the law of obligations determined by the Code of Obligations, Official
Gazette RS, No. 97/07 - official consolidated text — hereinafter referred to as the CO (and, before {it entered
into force], the rules determined by the OA), namely the institute of vicarious liability for damages (Articles
147 and 148 of the CO, which regulate the liability of employers and legal entities). For more details, see
D. Mozina, Odskodninska odgovornost drzave v sistemu obligacijskega prava [Liability of the State for Damages
Within the System of the Law of Obligations], Gradivo za dneve civilnega in gospodarskega prava [Materials for
the Civil and Commercial Law Days], Portoroz 2013, p. 56.

This is stated by J. Zobec, op. cit., pp. 185-228.

Cf. R. Pirnat, Protipravnost ravnanja _javnih oblasti kot element odskodninske odgovornosti javnih oblasti [The Un-
lawfulness of the Conduct of Public Authorities as an Element of the Liability of Public Authorities for
Damages], in: Odgovornost drZave, lokalnih skupnosti in drugih nosilcev javnih pooblastil za ravnanje svojih organov
in usluzbencev [The Liability of the State, Local Communities, and Other Bearers of Public Authority for the
Conduct of their Authorities and Officials}, Zbornik Instituta za primerjalno pravo { Proceedings of the Institute
for Comparative Law], I1. dnevi civilnega prava [3rd Civil Law Days], Ljubljana 2005, p. 21. From this paper
it follows that special rules for liability refer to ex iure imperii conduct of public officials and authorities, and
not to ex iure gestionis conduct. The state, local communities, and bearers of public authority can, of course, as

is the case with any other person, be liable in accordance with the general rules of the law of obligations, but
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What is at issue is a specific form of liability that originates from the special position
of the state vis-a-vis persons and entities (citizens and legal entities, as well as other
persons on its territory). With regard to such, it is evident that in order to assess the li-
ability of the state for damages, the classic rules of vicarious civil liability for damages
do not suffice; when assessing individual prerequisites as regards the responsibility of
the state, specificities that originate from the authoritative nature of the functioning
of its authorities, officials, and employees must be taken into consideration."

In light of the mentioned starting points, also the content of the legal standard of
unlawfulness is different than it is in classic civil law relationships regarding damages
(where unlawfulness entails the violation of a right or a legally protected interest).?
With regard to so-called public law unlawfulness, the question regarding the due ac-
tion by the state as the entity of authority arises, i.e. how a state authority or another
bearer of public authority should act in an individual case and what the concrete and
objectively necessary diligence of the authority is when performing the function of
authority.?! The foundation of the liability of the state for damages thus lies in the
obligations of the state and its authorities that are particularly emphasised when
human rights that protect the fundamental values of democratic society (such as the
right determined by Article 17 of the Constitution) are at issue: the state is not only
obliged to refrain from taking measures by which it would interfere in an inadmis-
sible manner with the protected interests of individuals or their human rights, but it
also must protect these interests and rights by its active conduct or measures.

From Decision of the Constitutional Court No. Up-555/03, Up-827/04, there follow
important starting points for the courts deciding in the civil dispute at issue with
regard to the assessment of the liability of the defendant for damages. In that Deci-
sion, the Constitutional Court accentuated the procedural aspect of the obligation
of the state with regard to the protection of the right to life. With regard to the fact
that during the action of the repressive authorities of the state a person died, the
state should, in conformity with the fourth paragraph of Article 15 of the Constitu-
tion in relation to Article 13 of the ECHR, carry out an independent investigation
of the circumstances of the incident and enable the relatives of the deceased (the
complainants) effective access to such investigation. The state did not carry out such
an investigation within the framework of the criminal procedure, nor did it carry out
any other investigation that would fulfil the mentioned criteria.?> In such context,

19
20
21

22

only with regard to acts concerning their operations.

Ibidem.

J. Zobec, op. cit., p. 202.

In Germany, Austria, and Slovenia, objective diligence with regard to conduct is one of the decisive aspects of
the assessment of unlawfulness; in order for unlawfulness to be established, it is required that what is at issue
is a violation of specific and objectively necessary diligence. For more details on this subject, see M. Bukovec,
Odskodninska odgovornost drZave [ The Liability of the State for Damages], doctoral dissertation, Faculty of Law,
University of Ljubljana, Ljubljana 2008, pp. 171-172.

In fact, within the Police Administration of Ljubljana, a commission was founded whose task was to deter-

mine the circumstances of the performance [of the action] and course of the incident at issue; however, the
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it must be emphasised that in order for the procedural obligation of the state with
regard to the protection of the right to life to be fulfilled, it is not necessary that such
investigation be ensured within the framework of the criminal procedure. In fact,
the state cannot satisfy this obligation by mere proceedings for damages; however, if
such proceedings are initiated, the relatives of the deceased must have the possibility
in adversarial proceedings (as an independent investigation was not carried out) to
impartially and objectively investigate and determine the circumstances of the death
and the possible liability of the state for the death of the individual when he or she
was under the physical supervision of its repressive authorities. In such proceedings
for damages, it is the state that must dispel any doubt with regard to {the question
of whether] the conduct of its authorities was in conformity with the fundamental
constitutional requirements and the requirements of the Convention. If the state
does not succeed in credibly and plausibly substantiating its allegations regarding its
lawful and sufficiently diligent conduct (the planning and supervision over the car-
rying out of the action) in the circumstances of an individual case, in particular also
that it has done everything in its power to prevent the occurrence of consequences
fatal to persons, this suffices to conclude that there was unlawfulness as one of the
fundamental conditions for the liability of the state for damages.?

The assessment of the courts in the challenged judgments is not in conformity with
the mentioned constitutional requirements. The challenged decision imposes on the
complainants the burden of taking a position and proving the unlawfulness of the
conduct of the police in the police procedure against the deceased Samo Pibernik.
Both the court of first instance and the Higher Court adopted the position that De-
cision of the Constitutional Court No. Up-555/03, Up-827/04 cannot influence the
assessment with regard to whether the prerequisites for the liability of the defendant
for damages are fulfilled. Such standpoint of the courts is fundamentally unaccepta-
ble from the viewpoint of the right protected by Article 26 of the Constitution. The
assessment of the courts thereby negates the importance of the constitutionally im-
posed procedural duty of the state to ensure an independent, objective, and effective
investigation of the circumstances of the death, which extends to the interpretation
of the term unlawfulness from Article 26 of the Constitution. The reason for this is
that such interpretation does not take into consideration that doubt as to the consti-
tutional conformity of the conduct of authorities with regard to the protection of the

23

complainants had no influence on whom this commission was composed of. With regard to that, also this
investigation of the circumstances of the incident did not fulfil the criteria that the ECtHR established with
regard to the right to an effective legal remedy determined by Article 13 of the ECHR.

Cf. judgment of the ECtHR in Shchiborshch and Kuzmina v. Russia, dated 16 January 2014. In that case, the
ECtHR established a violation of the substantive aspect of the right to life, which is protected by Article 2 of
the ECHR. In its reasoning, the Court stressed that the police action (the purpose of which was the forced hos-
pitalisation of Shchiborshch) was carried out in an uncontrolled and careless manner and that the measures
applied by the police were not in conformity with the standard of caution to be expected from law enforce-
ment officers in a democratic society, in particular not with the principle of minimising to the greatest extent
possible any risk to the life and health of Shchiborshch.
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right to life was not eliminated, therefore in a dispute regarding damages one must
proceed from the presumption that the death occurred due to the unlawful conduct
of the authorities. Consequently, the court should impose on the state the burden to
plausibly substantiate that it acted lawfully when carrying out the police action, that
the use of force was proportionate, and that it implemented, to the highest possible
degree, measures by which it was to prevent any foreseeable risk as regards the life
and health of the persons investigated.

The courts limited their assessment only to the question of whether in the action
the police officers acted lawfully and in conformity with the police authorisations
in force at that time and whether there existed a lawful basis for their actions. Ac-
cording to the findings of the courts, the police officers had such a legal basis in the
Order of the investigating judge on duty, No. I Kpd 381/2000, dated 3 April 2000,
which was issued on the basis of Articles 215 through 218 of the CrPA in force at
the time. However, in the circumstances of the case at issue, the mere existence of
a court order for a house search is not a sufficient reason to conclude that the con-
duct of the police officers was in conformity with the constitutional requirements
and the requirements of the Convention with regard to the protection of the right
to life. Moreover, the reference of the courts to the Instructions on the Use of Meas-
ures Involving the Use of Force (Official Gazette SRS, No. 25/81) as the {legal] basis
for the use of force and the finding that the police officers used measures involving
the use of force justifiably, because the deceased did not obey their orders, but tried
to escape from the hallway into an apartment protected by a security door, also do
not suffice. In the assessment it is necessary to proceed from the nature of a house
search, which in itself is not an invasive measure and does not, as a general rule,
represent a risk for the life or health of the investigated person. The task of the
police when carrying out a house search is limited only to preventing the obstruc-
tion of the investigation. Therefore, the defendant (i.e. the state) had to prove that
the force used when performing the mentioned investigative act was limited to the
least degree necessary. The centre of gravity of the assessment of the courts should
be in establishing whether during the performance of the investigative measure
ordered the police officers did everything {in their power] to protect the life and
health of the person investigated and to prevent the risk to such person. The rea-
soning of the challenged judgments does not contain concrete findings or an as-
sessment of the circumstances of the performance of the mentioned investigative
act on the basis of which it would be possible to conclude that the police officers
acted in conformity with the principle of applying the least force necessary and
that they prepared and supervised the action diligently enough in order to exclude
any foreseeable risk for the life and health of individuals.

With regard to the above, the position of the courts in accordance with which the
complainants failed to prove the unlawfulness of the conduct of the police officers
is unacceptable from the viewpoint of the right to compensation for damage pro-
tected by Article 26 of the Constitution. Therefore, the Constitutional Court abro-
gated the challenged judgments in the part in which the claims of Janko Pibernik,
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Slavka Pibernik, Mojca Pibernik, and Kana Pibernik were dismissed and in this part
remanded the case to the court of first instance for new adjudication. With regard
to the fact that it abrogated the challenged judgments due to a violation of the right
determined by Article 26 of the Constitution, the Constitutional Court did not exam-
ine the other alleged violations of human rights.

C
The Constitutional Court adopted this Decision on the basis of the first paragraph of
Article 59 of the CCA, composed of: Dr Jadranka Sovdat, Vice President, and Judges
Dr Mitja Deisinger, Dr Dunja Jadek Pensa, Dr Etelka Korpi¢ — Horvat, Dr Ernest
Petric, Jasna Pogacar, and Jan Zobec. The decision was reached unanimously.

Dr Jadranka Sovdat
Vice President



/

Decision No. U-1-292/09, Up-1427/09, dated 20 October 2011

DECISION

At a session held on 20 October 2011 in proceedings to examine a petition for the
review of constitutionality and to decide upon the constitutional complaint of A. B.
and C. D., both from X., represented by Mag. Matevz Krivic, Spodnje Pirnice, and E.
F.and G. H., represented by Mag. Matevz Krivic on the basis of the power of attorney
granted by their legal representatives A. B. and C. D., the Constitutional Court

decided as follows:

The third paragraph of Article 22 of the International Protection Act (Official
Gazette RS, No. 11/11 - official consolidated text) is abrogated.

Supreme Court Judgment No. I Up 425/2009, dated 7 October 2009, is abrogated
and the case is remanded to the Supreme Court for new adjudication.

The petition for the initiation of proceedings to review the constitutionality of
the fifth indent of the third paragraph of Article 21 and Article 26 of the Interna-
tional Protection Act is rejected.

Reasoning

A

. On the basis of the second indent of the first paragraph of Article 52 in relation
to the first indent of Article 53 of the International Protection Act (hereinafter re-
ferred to as the IPA), the Ministry of the Interior (hereinafter referred to as the MI)
dismissed the applications of the complainants for international protection. At the
same time, it decided that the complainants must leave the Republic of Slovenia in
seven days after the decision becomes final. Due to the fact that the complainants in
the procedure did not submit any evidence (not even personal documents by which
they could have demonstrated their identity), but substantiated their applications
merely by their allegations, the MI carried out an assessment on the basis of the
third paragraph of Article 21 of the IPA. In the framework of such assessment, the MI
established that the majority of the allegations by which the complainants substanti-

-1-292/09, Up-1427/09

20 October 2011
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ated their applications for international protection were not convincing or probable.
On the basis of a comprehensive assessment of all the allegations and the conduct
of the complainants in the procedure, the MI assessed that they are in general not
credible. The Administrative Court found for the complainants {who had filed an}
action, annulled the challenged decision of the MI, and remanded the case to the MI
for a new procedure. The Administrative Court assessed that the findings of the MI
do not suffice for adopting an assessment of the evidence entailing that the {allega-
tions of ] the complainants are in general not credible. The MI filed an appeal against
the Administrative Court Judgment, which the Supreme Court granted and changed
the Administrative Court Judgment so as to dismiss the action. The Supreme Court
concurred with the assessment of the MI that the adult complainants did not make
enough effort to base their allegations on evidence and to demonstrate their cred-
ibility in general. Since in the assessment of the Supreme Court the assessment of
the MI that the complainants did not demonstrate their general credibility was well
founded, it did not have to verify the information on the country of origin, with
respect to the fourth paragraph of Article 22 of the IPA.

The complainants claim that the challenged Supreme Court Judgment violates their
rights determined by Article 22 of the Constitution. They stress that the reasons
stated in the Judgment regarding one of the decisive facts (i.e. the citizenship of the
complainants) are unclear, contradictory, and inconsistent with the case file. Alleg-
edly, the MI clearly established in its decision that the complainants are Chinese
citizens. Consequently, when the Supreme Court stated that the MI only presumed,
on the basis of the legislation and the case law studied, that they are most probably
Chinese citizens, it only created an unclarity. In the opinion of the complainants,
this entails a manifestly erroneous finding (which is inconsistent with the case file).
They also allege that the statement of reasons for the adopted decision, which are
allegedly not true and are inconsistent with the case file, in Paragraphs 16 and 17 of
the reasoning of the judgment, entails a violation of the right determined by Article
22 of the Constitution. In the opinion of the complainants, the Decision of the MI
is unlawful, because the MI did not assess the conditions for granting a subsidi-
ary form of protection therein (as an obligatory element of the assessment in the
procedure for granting international protection), but it only hypothetically (sub-
ordinately) stated that in the event the complainants are without citizenship, they
cannot in any manner be refouled to China, “resulting in the fact that no subsidiary
protection is then possible.” Furthermore, the complainants draw attention to the
fact that the Supreme Court Judgment is unsubstantiated in the part that refers to
the alleged inadmissibility of the application of the fourth paragraph of Article 22 of
the IPA. In this respect, the Administrative Court Judgment includes a very detailed
reasoning, whereas the Supreme Court did not substantiate its position that differed
from the position of the court of first instance. The complainants also allege a viola-
tion of the right to asylum as a right that follows from the Convention Relating to
the Status of Refugees and the Protocol Relating to the Status of Refugees (Official
Gazette of the Federal People’s Republic of Yugoslavia, MP, No. 7/60; Official Gazette



of the Socialist Federal Republic of Yugoslavia, MP, No. 15/67; Official Gazette RS,
No. 35/92, MP, No. 9/92 - hereinafter referred to as the Geneva Convention) and
from Article 35 of the Constitution. They are of the opinion that the MI should have
treated them as applicants sur place —i.e. as applicants who are under threat of being
persecuted in China, their country of origin, and who fled from D. out of fear of be-
ing refouled to China. In this part, the applicants allege that the courts erroneously
applied substantive law, due to which the right to asylum determined by the Geneva
Convention and Article 35 of the Constitution was allegedly directly violated.

By Order of a panel of the Constitutional Court, No. Up-1427/09, dated 8 January
2010, the Constitutional Court accepted the constitutional complaint for considera-
tion and decided that until a final decision of the Constitutional Court is adopted,
the execution of the decision of the MI is suspended. In conformity with the first
paragraph of Article 56 of the Constitutional Court Act (Official Gazette RS, No.
64/07 - official consolidated text — hereinafter referred to as the CCA), the Constitu-
tional Court notified the Supreme Court thereof. On the basis of the first paragraph
of Article 56 of the CCA, the Constitutional Court sent the order on the acceptance
and the constitutional complaint to the MI.

In its application dated 27 January 2010, the MI proposed that the constitutional
complaint be dismissed. The allegation of the complainants with regard to the un-
clarity regarding the citizenship of the complainants caused by the Supreme Court
judgment was, in the assessment of the MI, unfounded. According to the MI, it was
clear from the entire context that in the part where the Supreme Court stated that
the MI only “presumed” that the adult complainants are Chinese citizens, this was
only a clumsy formulation and not a conviction of the Supreme Court. The MI un-
derlined that it established in its decision that the applicants are Chinese citizens. It
rejected the allegation that when assessing the conditions for acquiring refugee status
it deemed the complainants to be Chinese citizens, whereas in the framework of the
assessment of a subsidiary form of protection it deemed them to be persons without
citizenship. With regard to the allegation regarding the unlawfulness of the decision,
which allegedly did not contain an assessment of the conditions for acquiring sub-
sidiary protection status, the MI underlined that the credibility of the complainants
cannot be considered separately when what is at issue is the granting of refugee status
or subsidiary protection status, because this is decided on in a uniform procedure.
For such reason, the allegation that the MI did not adopt a decision on both statuses
is not true. The MI underlined that it did not adopt the assessment that the com-
plainants were in general not credible only on the basis of one statement or only sev-
eral statements, but it took into consideration the majority of the statements and the
conduct of the complainants in the procedure. The allegations of the complainants
with regard to citizenship were only a part of the assessment of their credibility, with
regard to which it was crucial for an assessment of their statements that during their
interview they did not state everything they knew with regard to their citizenship.
The Constitutional Court notified the complainants of the positions of the MI with
regard to the allegations in the constitutional complaint. In the application dated 9
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July 2010, the complainants maintain the allegations and proposals stated in the con-
stitutional complaint. They draw attention to the fact that the position in accordance
with which the “refusal to grant the application for international protection does
not automatically entail forced removal to the country of origin, which consequently
entails that the refusal to grant the application does not result in a violation of the
principle of non-refoulement, which is something that the state must prevent ex officio,
due to which in the procedure for granting international protection it does not have
to verify the information regarding the country of origin if general non-credibility is
established,” is not tolerable. They are of the opinion that when deciding on interna-
tional protection, it is not admissible to avoid this question.

The complainants also filed a petition to initiate proceedings for a review of the
constitutionality of the fifth indent of the third paragraph of Article 21, the fourth
paragraph of Article 22, and Article 26 of the IPA. The complainants substantiate the
alleged unconstitutionality of the fifth indent of the third paragraph of Article 21 of
the IPA by claiming that the term general credibility of the applicant itself “markedly
contradicts fundamental human rights, especially the right to human dignity, and
also the right to a fair trial and administrative decision-making.” In their opinion,
also the fourth paragraph of Article 22 of the IPA is unconstitutional, which allows
the competent authority to disregard the information on the country of origin if
the general credibility of the applicant is not established. The complainants are con-
vinced that this Article is contrary to the principle of non-refoulement, as one of the
fundamental principles of the Geneva Convention. Even if unclarities arise and there
are contradictions in the statements of the applicant, in the opinion of the complain-
ants, this cannot entail an admissible reason for the competent authority to not be
obliged to verify the information on the country of origin. The complainants also
draw attention to an internal contradiction of the provisions of the IPA, which in
multiple places envisages comparing the content of the applicant’s statements with
the information on the country of origin (cf the third indent of the third paragraph
of Article 21 of the IPA and the fourth indent of the first paragraph of Article 55 of
the IPA). Therefore, the fourth paragraph of Article 22 of the IPA is, in their opinion,
also contrary to the fundamental principles of a state governed by the rule of law,
from which follows the requirement of clear and non-contradictory laws. The com-
plainants also allege the inconsistency of Article 26 of the IPA with the Geneva Con-
vention. In conformity with this Convention, applicants for international protection
do not have to prove that they have already been persecuted, but must demonstrate a
“reasonable fear of persecution.” Allegedly, the result of the fact that Article 26 of the
IPA refers to “acts of persecution” is that on the basis of this provision this standard
has been legally incorrectly interpreted in the administrative and judicial case law.
The Constitutional Court sent the petition to the National Assembly of the Republic
of Slovenia, which did not reply thereto.

In their application dated 23 February 2010, the complainants added to the petition
the argumentation from the action in the Tenzin case, which was allegedly considered
by the Administrative Court and which allegedly contains a motion to initiate proceed-
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ings for the review of the constitutionality of the entire third paragraph of Article 21
of the IPA. They allege that this statutory provision as a whole is severely inconsistent
with Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the
Qualification and Status of Third Country Nationals or Stateless Persons as Refugees
or as Persons Who Otherwise Need International Protection and the Content of the
Protection Granted (OJ L 304, 30 September 2004, pp. 12-23 — hereinafter referred to as
the Qualification Directive), and consequently also with Article 3a of the Constitution.

B-1
The petition for the initiation of proceedings for a review of the consti-
tutionality of the third paragraph of Article 22 of the IPA

The complainants filed a constitutional complaint against the Supreme Court Judg-
ment (by which that Court modified the Administrative Court Judgment and dismissed
the action filed against the decision of the MI), which is, inter alia, based on the position
that in conformity with the fourth paragraph of Article 22 of the IPA the competent
authority did not have to take into consideration the information on the country of ori-
gin of the complainants, because their general credibility was not established. In the as-
sessment of the Constitutional Court, the complainants have a legal interest to initiate
proceedings for a review of the constitutionality of the mentioned statutory provision.
Since the decision on the constitutional complaint also depends on the decision on the
petition, the Constitutional Court had to first decide on the latter.

In conformity with the second paragraph of Article 22 of the IPA, in the procedure the
competent authority verifies the statements of the applicant relating to the informa-
tion on the country of origin referred to in the eighth and ninth indents of Article
23 of the IPA (i.e. general information on the country of origin, in particular on the
social-political situation and the adopted legislation, and specific in-depth detailed in-
formation on the country of origin related exclusively to the concrete case, but may
also include the manner of implementation of laws and other regulations of the coun-
try of origin. The challenged fourth paragraph of Article 22 of the IPA determined: “If
the general credibility of the applicant is not established, the competent authority shall
disregard the information on the country of origin referred to in the preceding para-
graph” When adopting the Act Amending the International Protection Act (Official
Gazette RS, No. 99/10 — hereinafter referred to as the IPA-B), the legislature transferred
the content of the challenged fourth paragraph of Article 22 of the IPA to the third
paragraph of the same article of the [amended] Act. Since only a modification of the
enumeration of the Article was at issue, whereas the content of the challenged statu-
tory provision was not amended, the Constitutional Court assessed the allegations of
the petitioners in the framework of the third paragraph of Article 22 of the IPA.

The petitioners allege that the challenged statutory provision is contrary to the prin-
ciple of non-refoulement, as one of the fundamental principles of the Geneva Conven-
tion. In their opinion, eventual unclarities and contradictions in the statements of
the applicant cannot entail an admissible reason for the competent authority to not
be obliged to take into consideration the information on the country of origin.
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13.

The principle of the non-refoulement of persons to countries where they may face a cer-
tain danger, persecution, or where their life, personal integrity, or freedom is endan-
gered in some other manner is a generally recognised international principle.! The
obligation to respect this principle follows from the first paragraph of Article 33 of
the Geneva Convention and the first paragraph of Article 3 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Official
Gazette RS, No. 24/93, MP, No. 7/93 - hereinafter referred to as the Convention against
Torture).? Substantively, this obligation also follows from Article 3 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (Official Gazette RS,
No. 33/94, MP, No. 7/94 — hereinafter referred to as the ECHR), which prohibits torture
and inhuman and degrading treatment or punishment. When assessing asylum cases
from the viewpoint of Article 3 of the ECHR, the European Court of Human Rights
(hereinafter referred to as the ECtHR) has formed the position that the extradition of
an individual to another state is prohibited when there exist weighty reasons that justify
the conclusion that there exists a real threat that the person at issue will be subjected
to torture, inhuman or degrading treatment, or punishment.® The first paragraph of
Article 21 of the Qualification Directive determines that Member States shall respect
the principle of non-refoulement in accordance with their international obligations.

In Decision No. Up-78/00, dated 29 June 2000 (Official Gazette RS, No. 66/2000, and
OdIUS IX, 295), the Constitutional Court defined the fundamental starting points
that must be taken into consideration when deciding on asylum and the extradition
of individuals to another state or their expulsion. It included the assessment of the
circumstances related to the principle of non-refoulement under Article 18 of the
Constitution (the prohibition of torture). In conformity with the established stand-
point of the Constitutional Court, this Article prohibits that a person with regard to
whom there exists a realistic threat that in the event of his or her return to the coun-
try of origin he or she would be subjected to inhuman treatment is extradited to that
state or expelled thereto. When adopting such standpoint, the Constitutional Court

S. Rakocevid, Nekatera pravna vpraSanja glede priznavanja statusa begunca in nacelo nevracanja (non-refoulement)
[Some Legal Questions Regarding Granting Refugee Status and the Principle of Non-Refoulement], Pravnik,
Vol. 55, Nos. 6-8 (2000), p. 468.

In conformity with the first paragraph of Article 33 of the Geneva Convention, it is prohibited to expel or
return (“refouler”) by force a refugee to the frontiers of territories where his life or freedom would be threat-
ened on account of his race, religion, nationality, membership of a particular social group or political opinion.
Also the first paragraph of Article 3 of the Convention against Torture expressly prohibits expelling, returning
(“refouler”) or extraditing a person to another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture. In conformity with the second paragraph of Article 3 of the
Convention against Torture, all relevant considerations including the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights, are in such context taken into account.
Cf. the Judgments of the ECtHR in Soering v. the United Kingdom (judgment dated 7 July 1989), Vilvarajah
and Others v. the United Kingdom (judgment dated 30 October 1991), Ahmed v. Austria (judgment dated 17 De-
cember 1996), Salah Sheekh v. the Netherlands (judgment dated 11 January 2007), and Saadi v. Italy (judgment
dated 28 February 2008).
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also relied on the standpoints of the ECtHR with regard to the content of Article 3 of
the ECHR. Due to the fact that the final dismissal of an application for international
protection entails that the applicant can be removed by force to the state from which
he or she came, the dismissal of an application for international protection must
also include, according to the position of the Constitutional Court, an assessment
that such removal by force will not cause his or her life or freedom to be jeopardised
and that the applicant will not be subjected to torture, inhuman and degrading treat-
ment, or punishment in that state.* Furthermore, in the constitutional case law the
position was adopted that also the right determined by Article 18 of the Constitution
is of an absolute nature, meaning that it cannot be limited even on the basis of the
third paragraph of Article 15 of the Constitution.’

The requirements that follow from the mentioned international legal instruments
and Article 18 of the Constitution are binding on the legislature when it regulates
the procedure for granting international protection. The procedure for the consider-
ation of applications for international protection must be conceived in such a man-
ner that the applicants are ensured respect for the guarantees determined by Article
18 of the Constitution. This includes, in particular, the possibility to assess all the
circumstances that could have an influence on the assessment of the competent au-
thority that the return of the applicant to his or her country of origin will not cause
his or her life or freedom to be jeopardised or that he or she will be exposed to tor-
ture or inhuman and degrading treatment. With regard thereto, it must be assessed
whether the challenged statutory provision that allows the competent authority to
disregard information regarding the country of origin if it establishes the general
non-credibility of the applicant interferes with Article 18 of the Constitution.

The challenged third (previously the fourth) paragraph of Article 22 of the IPA is
placed in Chapter III of the IPA, which regulates the assessment of the conditions
for international protection. In Article 21 of this Act, the legislature determined the
duties of the applicant with regard to the substantiation of the application (the so-
called subjective element), and in Article 22 it determined the verification procedure
to be carried out by the competent authority (the so-called objective element). Con-
sideration of an application for international protection is carried out by taking into
consideration two fundamental elements: the subjective element, in the framework
of which the applicant must state all the facts and circumstances that justify his or
her fear of persecution or serious harm, and present all the documents and all avail-
able evidence by which he or she substantiates his or her application; and the objec-
tive element, in the framework of which the competent authority verifies the state-
ments of the applicant from the viewpoint of objective facts and information on the
country of origin.® For instances where the applicants cannot present any evidence

Cf. Decision of the Constitutional Court No. U-1-238/06, dated 7 December 2006 (Official Gazette RS, No. 134/06,
and OdIUS XV, 83), and Decision No. Up-763/09, dated 17 September 2009 (Official Gazette RS, No. 80/09).

Cf. Decision of the Constitutional Court No. U-I-238/06, Paragraph 14 of the reasoning.

Cf. R. Thomas, Assessing the Credibility of Asylum Claims: EU and UK Approaches Examined, European
Journal of Migration and Law, Vol. 8, No. 1 (2006), pp. 79-96. It follows from this article that in the frame-

U-1-292/09, Up-1427/09

20 October 2011

183



184

16.

but substantiate their application merely by their statements, the legislature deter-
mined, in the third paragraph of Article 21 of the IPA, special assessment conditions.”
The regulation in the IPA is based on the principle in conformity with which the
applicant must substantiate an application for international protection.® From the
constitutional viewpoint, the duty of the applicant to cooperate when substantiat-
ing the application is in itself not disputable. However, if the guarantees determined
by Article 18 of the Constitution are to in fact be ensured, the applicant must not
be given too heavy a burden as regards proving his or her endangerment. It follows
from Constitutional Decision No. Up-78/00 that by the nature of the matter it is the
affected person who must allege that there exist circumstances entailing his or her
endangerment. In the procedure, the competent authority must assess (1) whether
the circumstances due to which the affected person is requesting international pro-
tection are such that he or she can feel endangered and (2) whether such fear is
objectively justified. When assessing the existence of the first element, the competent
authority must take into consideration the allegations of the affected person in their
entirety, as well as possible other evidence, and carry out a reliable assessment of the
credibility of these allegations. The assessment of the existence of the second element
must include an assessment of the situation in the country to which the applicant
would have to return in the event of a decision of dismissal.” From the constitutional
case law there also follows the standpoint that the competent authority can take
into consideration, as one of the assessment conditions, the general credibility of the

work of the subjective element, the existence of the applicant’s subjective fear of persecution is established,
whereas in the framework of the objective element, it is verified whether there exist reasonable grounds for
the conclusion that the applicant’s subjective fear is objectively justified.
On the basis of the third paragraph of Article 21 of the IPA, in its assessment the competent authority takes
into consideration the following conditions:

that the applicant made his or her best effort to substantiate his or her application;

that the applicant presented reasonable grounds why he or she was unable to submit evidence;

that his or her statements are coherent and probable and do not contradict available general informa-

tion related to his or her case;

that he or she applied for international protection as soon as possible, unless he or she can present rea-

sonable grounds why he or she did not do so;

that his or her general credibility was established.
In the IPA, the Republic of Slovenia adopted the possibility that the first sentence of the first paragraph of
Article 4 of the Qualification Directive offers to Member States, namely that they may consider it the duty
of the applicant to submit as soon as possible all elements needed to substantiate the application for inter-
national protection (i.e. the duty to substantiate the application for international protection). For Member
States that apply this principle, also the application of the fifth paragraph of Article 4 of the Qualification
Directive is obligatory. The legislature transposed this provision of the Qualification Directive into the third
paragraph of Article 21 of the IPA. For more details on the content of Article 4 of the Qualification Directive,
see K. Hailbronner (Ed.), EU Immigration and Asylum Law, Commentary on EU Regulations and Directives,
Verlag C. H. Beck oHG, Miinchen 2010, p. 1024 et seq.
Cf. Decision of the Constitutional Court No. Up-78/00.
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applicant.!® The competent authority must, in each individual procedure in which it
decides on an application for international protection, give substance to this indefi-
nite legal term by applying methods of interpretation and then determine whether
in the case at issue there exist circumstances that correspond to the mentioned term.
The establishment of general credibility must always be the result of a comprehen-
sive assessment of the statements and actions of the applicant before and during the
procedure for acquiring international protection.

Similar requirements follow from the standpoints of the ECtHR adopted in the
framework of Article 3 of the ECHR. Also the ECtHR underlines that an applicant
is obliged to provide to the greatest possible extent the documentation and informa-
tion that allow the competent national authorities, as well as the {[competent] court,
to estimate the risk to which the applicant would be exposed if removed to his or her
country of origin.!? If necessary, the ECtHR also acquires individual pieces of data
by itself (proprio motu). In each individual case, the ECtHR focuses on an assessment
of the predictable consequences in the event the applicant is returned to his or her
country of origin, namely both from the viewpoint of the general situation in his or
her country of origin and from the viewpoint of the personal circumstances of the
applicant. The responsibility of contracting states in the framework of Article 3 of the
ECHR is to ensure that the individual is not exposed to torture or inhuman and de-
grading treatment. Therefore, the existence of risk is primarily assessed with regard to
the facts that were known or should have been known to the contracting state during
the time of expulsion or extradition of the applicant.”® Also important for the ECHR
is recent information on the situation in the state during the time when the court
is adopting its decision, which is {i.e. the information] gathered after the national
authorities have adopted their final decision.™ As a general rule, the ECtHR draws
this information from the reports of international organisations on the general situ-

10

11

12
13
14

Cf. Decisions of the Constitutional Court No. Up-1970/08, dated 2 April 2009 (Official Gazette RS, No. 36/09),

and No. Up-2012/08, dated 5 March 2009 (Official Gazette RS, No. 22/09).

See also R. Thomas, op. cit., p. 81. The author defines three fundamental criteria for assessing the credibility of

the applicant:

(1) internal inconsistencies in the narrative of the applicant established either within the same interview or
written statement or when comparing the applicant’s statements in different phases of the procedure, or
when comparing the statements of two or more applicants connected by common circumstances;

(2) external inconsistencies established when comparing the applicant’s statements with objective informa-
tion on the situation in [his or her] country of origin;

(3) the criterion of the probability of the events such as described by the applicant.

The author underlines that the authority that decides in asylum cases is in a specific position, as only the tes-

timony of the applicant is available to it, which the authority can only verify in such manner that it compares

it with objective data on the situation in the [applicant’s} country of origin (as opposed to, e.g., in civil pro-
cedure, where each party presents its own perspective on the same events and, after the procedure for taking
evidence has been carried out, the court decides in favour of one party or the other).

Cf. Judgment of the ECtHR in Said v. the Netherlands, dated 5 July 2005.

Cf. Judgment of the ECtHR in Vilvarajah and Others v. the United Kingdom, Para. 107 of the reasoning.

Cf. Judgment of the ECtHR in Chahal v. the United Kingdom, dated 15 November 1996.
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ation in the state to which the applicant is to be extradited. However, the finding that
serious violations of human rights do occur in an individual state does not of itself
suffice to find for the applicant [before the ECtHR]. Namely, the ECtHR each time
assesses whether the personal situation of the applicant is such that his or her extradi-
tion to the state of origin would be contrary to Article 3 of the ECHR. In doing so, it
also assesses the general credibility of the statements of the applicant that have been
given to national authorities and in the procedure before the ECtHR."™ According to
the ECtHR, due to the specific position in which applicants often find themselves, the
principle that must be respected is that when in doubt, the decision must be in favour
of the applicant. However, the applicant must provide, in the event that with regard to
the available information there exists a serious doubt concerning the credibility of his
or her statements, a satisfactory interpretation as to the established inconsistencies.'®

What was stated above demonstrates that, with regard to the requirements that follow
from Article 18 of the Constitution and international instruments, it is not possible,
in the procedure for the consideration of applications for international protection, to
avoid an assessment of the circumstances that are important from the viewpoint of
respect for the principle of non-refoulement. The statements of the applicant with re-
gard to the threat that in the event of his or her return to his or her country of origin
he or she would be exposed to torture or inhuman and degrading treatment can only
be assessed, by the nature of the matter, in such a manner that the competent author-
ity also includes in its assessment information on the situation in the state to which
the applicant would have to return in the event of a decision of dismissal. The scope
of establishing these facts and information depends primarily on the allegations and
statements of the applicant with regard to his or her subjective endangerment. None-
theless, the competent authority must also by itself collect all the necessary data and
is not limited only to {consideration of] the applicant’s allegations or submitted evi-
dence.” In the assessment of the Constitutional Court, the legislature interfered with
the right determined by Article 18 of the Constitution by allowing the competent
authority to disregard information on the country of origin if the general credibility
of the applicant is not established. In the assessment of the Constitutional Court, the
challenged statutory provision allows the competent authority to dismiss an applica-
tion for international protection without taking into consideration all the circum-
stances that could have an influence on the assessment of whether there exist weighty
reasons that substantiate the conclusion that there exists a real threat that in the event
of the forced removal of the applicant, [the applicant’s right determined by] Article
18 of the Constitution would be violated. Taking into consideration the standpoint
that the right determined by Article 18 of the Constitution is of an absolute nature,
meaning that it cannot be limited even on the basis of the third paragraph of Article

15
16

17

Cf. order of the ECtHR in Nasimi v. Sweden, dated 16 March 2004.

Cf. orders of the ECtHR in Collins and Akaziebie v. Sweden, dated 8 March 2007, Nasimi v. Sweden, and S. M. v.
Sweden, dated 10 February 2009.

Cf. Decision of the Constitutional Court No. Up-763/09, Paragraph 6 of the reasoning.
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15 of the Constitution, the Constitutional Court assesses that the mentioned interfer-
ence is not admissible. For such reason, the Constitutional Court abrogated the third
paragraph of Article 22 of the IPA (point 1 of the operative provisions).

B-1I
The decision on the constitutional complaint

Due to the fact that the challenged Supreme Court Decision is based on a provision of
the IPA which the Constitutional Court assessed is not in conformity with Article 18 of
the Constitution, the Constitutional Court also granted the constitutional complaint, ab-
rogated the challenged Judgment and remanded the case to the Supreme Court for new
adjudication (point 2 of the operative provisions). In the new proceedings, the Supreme
Court will not be allowed to base its decision on the abrogated statutory provision.!®
Since the Constitutional Court abrogated the challenged Judgment already due to a
violation of Article 18 of the Constitution, it did not address the other alleged viola-
tions of human rights.

B-11I

The petition to initiate proceedings for a review of the constitutionality of the

fifth indent of the third paragraph of Article 21 and Article 26 of the IPA
By Order No. U-I-55/09, Up-257/09, dated 26 January 2011 (Official Gazette RS, No. 14/11),
the Constitutional Court substantiated what a petition for the initiation of proceedings
for a review of the constitutionality of a law or another regulation must include.
Since in the part where the review of the constitutionality of the fifth indent of the
third paragraph of Article 21 of the IPA is proposed the petition does not fulfil the
mentioned statutory conditions, the Constitutional Court rejected it (point 3 of the
operative provisions) without requesting that the complainants complete it.
Due to the fact that the complainants’ applications for international protection were
not dismissed on the basis of an assessment of the circumstances determined by Ar-
ticle 26 of the IPA, which determines the characteristics of acts of persecution, the
complainants do not have legal interest to initiate proceedings for a review of the
constitutionality of this statutory provision. Therefore, the Constitutional Court also
in this part rejected their petition (point 3 of the operative provisions).
The Constitutional Court did not deem the supplement to the petition filed by the
complainants on 23 February 2010 to be a petition for the initiation of proceedings
for a review of the constitutionality of the entire third paragraph of Article 21 of the
IPA. If the Constitutional Court had assessed that this was necessary for {the adop-
tion of } the decision on the constitutional complaint, it could have initiated proceed-
ings for a review of the constitutionality of this statutory provision by itself on the
basis of the second paragraph of Article 59 of the CCA.

18

In conformity with the first paragraph of Article 99 of the IPA-B, procedures initiated in conformity with the
International Protection Act (Official Gazette RS, No. 111/07 and 58/09) are to be continued and concluded

in conformity with the provisions of this Act.
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25. The Constitutional Court adopted this Decision on the basis of Article 43, the first

paragraph of Article 59, and the third paragraph of Article 25 of the CCA, composed
of: Dr Ernest Petri¢, President, and Judges Dr Mitja Deisinger, Dr Dunja Jadek Pen-
sa, Mag. Marta Klampfer, Dr Etelka Korpi¢ — Horvat, Jasna Pogacar, Mag. Jadranka
Sovdat, and Jan Zobec. The decision was reached by seven votes against one. Judge
Klampfer voted against. Judge Jadek Pensa submitted a concurring opinion.

Dr Ernest Petri¢
President

CONCURRING OPINION OF JUDGE DR DUNJA JADEK PENSA

In this concurring opinion, I wish to state the reasons [substantiating}
(1) that the Constitutional Court did not overlook that from the second paragraph
of Article 1 of the International Protection Act (Official Gazette RS, No. 11/11
— official consolidated text, hereinafter referred to as the IPA) there follows the
finding that this Act is in conformity with multiple directives;
(2) why this finding, however, is not true insofar as it refers to the abrogated third
paragraph of Article 22 of the IPA; and
(3) that, therefore, the need for reflection on the effect of the third paragraph of
Article 3a of the Constitution was not expressed before the review of the (un)
constitutionality of this latter provision of the IPA.
A directive is binding, as to the result to be achieved, upon each Member State to which
it is addressed (the third paragraph of Article 288 of the Treaty on the Functioning of
the European Union, OJ C 83, 30 March 2010 — consolidated version — hereinafter re-
ferred to as the TFEU). The same provision of the TFEU leaves to the national authori-
ties the choice of form and methods for the transposition of directives. In such respect,
it is clear (i) that the transposition of a directive into a national legal order with regard
to the pursued objective must be carried out in conformity with mandatory regulations
in generally binding acts, (ii) [namely] in a manner that will enable, in the European
Union (hereinafter referred to as the EU), the harmonisation of a certain segment of
the legal order. These two requirements are necessary prerequisites for the construction
of a coherent EU legal order in Member States introduced by a certain directive.
In individual cases, the foundation for the implementation and interpretation of
(e.g.) laws by which a Member State fulfils its duty to transpose a directive into its
national legal order is the concrete wording of these laws. Any corrections to the
wording of directives during their transposition entails a basis for a different un-
derstanding and thus for the threat that the objectives pursued by the directive that
were the exact purpose of harmonisation will not be achieved.! This holds true,

This was also one of the main arguments expressed in the British House of Lords when the British law on



mutatis mutandis, (i) for the adding of text on the theme of the content comprised by
the objectives of the directive and (ii) for the use of legal terms from the transposed
directive in the text added in such manner.

In this context, it should also be underlined that the transposition of directives into the
legal order of Member States brings with it a new (broader) legal context and thus a
new legal framework of our thinking. Seeking the true (legal) content of the words and
legal terms defined thereby in such laws thus always requires that they be placed within
the EU legal space. Due to the fact that also when interpreting such laws the true (legal)
meaning of words by which legal terms are defined is still being ascertained, this is the
only manner in which a single (and common) starting point for the application of EU
law in all Member States can be ensured. This is a further necessary prerequisite for the
uniform application of EU law in all Member States, the interpretation of which lies in
the jurisdiction of the Court of Justice of the EU (Article 267 of the TFEU).

Such a starting point directs me, when defining the meaning of the term “the general
credibility of the applicant”, to proceed from the content of the provision of the fifth
paragraph of Article 4 of Council Directive 2004/83/EC (hereinafter referred to as the
Qualification Directive), which introduces this phrase; the IPA, on the other hand, by
which the Republic of Slovenia fulfilled its duty to transpose this Directive, (can only)
also apply this phrase.? Therefore, as I understand, in the case at issue, the Qualifica-
tion Directive is important, and its principal objective was to ensure that Member
States shall apply (minimum) common criteria for identifying persons genuinely in
need of international protection.’

From the fifth paragraph of Article 4 of the Qualification Directive there follows
a duty of Member States, if they determine that the applicant must substantiate by
him- or herself an application for international protection (such approach was also

trademarks was being adopted, favouring the highest conformity of the wording of the law with the wording of
Directive 89/104/EEC, and which was, at the same time, expressed against otherwise weighty reservations due to
unclear definitions of prerequisites for a broadened protection of trademarks with a reputation in this Directive.
Taken from Tony Martino, Trademark Dilution, London Press, Oxford 1996, p. 103. The author cites the position
of Lord Strathclyde: “I, too, wish to avoid anything in the Bill which would appear contradictory or silly. There-
fore, I appreciate the noble Lord’s wish to improve the drafting. Again, at the risk of sounding boring, I do not
want to run the risk of changing the meaning of a provision which aims to mean the same in all Member States.”
In other words: In my opinion, the phrase “the general credibility of the applicant” in the IPA cannot be si-
multaneously attributed two [different] meanings: firstly, the meaning that follows form the context of the
Qualification Directive, and secondly, the meaning that we would only seek within the context of national
law, regardless of the meaning that it has within the context of the Qualification Directive. If we allowed the
possibility that the same phrase can have multiple legal meanings within the same law, this would, as I un-
derstand it, on the one hand, lead to severe terminological dilemmas, and on the other, such situation would
make a favourable basis for substantive differences in individual states in the field of law comprised by the
objectives of the Directive to arise. Therefore, I doubt that such an approach could be acceptable.

Recital 6 of Directive 2004/83/EC in its entirety reads: “The main objective of this Directive is, on the one
hand, to ensure that Member States apply common criteria for the identification of persons genuinely in
need of international protection, and, on the other hand, to ensure that a minimum level of benefits is avail-

able for these persons in all Member States.”
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enacted in the IPA). In such case, Member States must relieve the applicant of this

duty if the exhaustively listed conditions in points (a), (b), (¢), (d), and (e) are ful-

filled.* This is the rule of the so-called relaxation of proof.®

The third paragraph of Article 21 of the IPA is intended to transpose this duty of

Member States from the Qualification Directive. In this provision, as in the Qualifica-

tion Directive, the phrase “the general credibility of the applicant” (only) defines one of

the conditions for the application of the rule on the relaxation of proof. It logically
follows therefrom

(1) that the (concrete) assessment of the general credibility of an applicant for inter-
national protection is only one of the bases for the application of the rule on the
relaxation of proof,

(2) which is precisely for such reason inevitably incorporated in the content of the
third paragraph of Article 21 of the IPA in such manner that it forms, together
with the other {bases}, a sensible whole.

The wording of the abrogated third paragraph of Article 22 of the IPA defined the

prerequisite for relieving the competent authority of the duty to verify the statements

of the applicant regarding the key reasons for the application for international pro-
tection in connection with general and specific information on the situation in the
country of origin referred to by the eighth and ninth indents of Article 23 of the IPA.

This prerequisite was defined by the phrase that “the general credibility of the applicant

is not established.” Due to the use of the phrase “the general credibility of the applicant

[...],” such definition is imposed in the context of the third paragraph of Article 21 of

the IPA (which is intended to transpose the fifth paragraph of Article 4 of the Quali-

fication Directive; ¢f. the sixth paragraph of this opinion). Then, the third indent of
the third paragraph of Article 21 of the IPA determines the duty of the competent
authority (as does point (c) of the fifth paragraph of Article 4 of the Qualification

Directive) to assess the conformity and probability of the statements of the applicant

on the key reasons for the application in relation to accessible specific and general

information on the situation regarding the protection of human rights in the coun-
try of origin related to the applicant’s case. In fact, the IPA at one point (in the third
indent of the third paragraph of Article 21) determines that the criterion for the as-
sessment of the convincingness of the statements referring to the alleged key reasons
for the application is objective (i.e. the accessible general and specific information - ¢f:
the second paragraph of Article 22 of the IPA and the eighth and ninth indents of

Article 23 of the IPA). At another point, i.e. in the abrogated third paragraph of Ar-

ticle 22 of the IPA, a different criterion was determined for verifying the statements

of the applicant on these key reasons for the application, namely the assessment of
the competent authority that “the general credibility of the applicant is not established.”

I did not find such a provision in the Qualification Directive.

5

K. Hailbronner (Ed.), EU Immigration and Asylum Law, Commentary on EU Regulations and Directives,
Verlag C. H. Beck oHG, Miinchen 2010, p. 1031.
Ibidem.



8.

It is clear that the abrogated provision of the IPA defined the standard for determin-
ing which persons need international protection in a manner that was not more
favourable for the applicants. Therefore, as I understand it, the legislature did not
have an authorisation in either recital 8 or Article 3 of the Qualification Directive to
choose such definition.®

To conclude: In my conviction, the abrogated third paragraph of Article 22 of the
IPA was neither taken from the Qualification Directive nor was there a basis for such
in those provisions of the mentioned Directive that leave the choice of more favour-
able standards to Member States. As I understand it, the finding of the legislature in
the second paragraph of Article 1 of the IPA that this Act is in this part in conformity
with the Qualification Directive was therefore erroneous.

Dr Dunja Jadek Pensa

“It is in the very nature of minimum standards that Member States should have the power to introduce or
maintain more favourable provisions for third country nationals [...] where such a request is understood to
be on the grounds that the person concerned is either a refugee within the meaning of Article 1(A) of the
Geneva Convention, or a person who otherwise needs international protection.” Taken from recital 8 of the
Qualification Directive. The possibility to introduce or retain more favourable standards for determining
who qualifies as a refugee or as a person eligible for subsidiary protection, and for determining the content
of international protection, in so far as those standards are compatible with the Qualification Directive is also

expressly given to Member States in Article 3.

-1-292/09, Up-1427/09
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Decision No. Up-75/95, dated 7 July 1995

DECISION
At a session held on 7 July 1995 in proceedings to decide upon the constitutional
complaint of A. A., represented by attorney B. B., the Constitutional Court
decided as follows:

Ljubljana Higher Court Order No. Kp 425/95, dated 23 May 1995, and Ljubljana
District Court Order No. Ks 532/95, dated 12 May 1995, are abrogated.

. The case is remanded for new adjudication to the Ljubljana District Court, which

has to decide within 48 hours.

Reasoning

A

. The complainant challenges the Ljubljana Higher Court Order by which the Higher

Court dismissed the appeal against the Order of the court of first instance. By that
Order, the three-judge panel for pre-trial appeals extended the duration of the de-
tention of the complainant, which was imposed on 17 May 1994 due to the risk of
recidivism. On the basis of an indictment for the continuous criminal offence of
grand theft determined by the third paragraph of Article 212 of the Penal Code of
the Republic of Slovenia (Official Gazette RS, No. 63/94, hereinafter referred to as the
PC), a [criminal] procedure is pending against the complainant. The complainant is
of the opinion that the extension of his detention entails a violation of his right with
regard to the imposition and duration of detention determined by Article 20 of the
Constitution and of his right with regard to the duration of detention determined by
Article 5 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (Official Gazette RS, MP, No. 7/94, hereinafter referred to as the ECHR).

In the complainant’s opinion, the imposition of detention due to the risk of recidi-
vism presupposes that he is guilty of a future {criminal} offence, which allegedly vio-
lates his right to the presumption of innocence determined by Article 27 of the Con-
stitution. The court’s substantiation that due to the scope and gravity of the criminal



offences there exists the risk of recidivism is allegedly not a sufficient reason for im-
posing the detention. Both courts allegedly unjustifiably refused to take into consid-
eration the circumstances that the complainant allegedly had the possibility to obtain
employment, that his mother was allegedly willing to support him, and that allegedly
all the members of the gang to which the applicant belonged were in detention, due
to which it is allegedly not possible to substantiate the risk of recidivism with the fact
that the defendants in the criminal procedure collaborated. The complainant is also
of the opinion that with regard to the constitutional requirement that the imposi-
tion of detention must be absolutely necessary for reasons of public safety, the risk of
recidivism cannot exist merely due to a criminal offence against property.

The complainant is of the opinion that the Constitutional Court has the jurisdiction
to assess, with regard to the provision of Article 5 of the ECHR, which determines the
[right to a] trial within a reasonable time, and the second paragraph of Article 200 of
the Criminal Procedure Act (Official Gazette RS, No. 63/94, hereinafter referred to as
the CrPA), which determines that detention may only last the shortest possible time,
whether the length of the detention in the applicant’s case is still reasonable, because
he has already been detained for more than one year. The complainant is of the opin-
ion that, regardless of the gravity of the criminal offence due to which the procedure
against him is pending and regardless of the complexity of the procedure, the period
of time that he has thus far spent in detention is too long and disproportionate to
the gravity and nature of the criminal offence, because it could already be compared
with the average length of sentences imposed by courts for such criminal offences.
The complainant has at the same time also filed a petition for the review of the
constitutionality of Article 201 of the CrPA, on which the Constitutional Court will
decide in separate proceedings.

The complainant proposes that the Constitutional Court release him from detention.
By the challenged Order, the Ljubljana District Court extended the detention of the
complainant and his co-defendant with the substantiation that the extent and the
gravity of the criminal offences alleged by the indictment, as well as the manner
of their perpetration, indicate a danger that the complainant and his co-defendant
might commit criminal offences again if released. This is allegedly justified by the
fact that the complainant allegedly committed the criminal offence of grand theft in
collaboration with other defendants in a relatively short period of time, that the de-
fendants constituted an organised gang that engaged in comprehensive and carefully
planned criminal activities, and that the defendants demonstrate a higher degree of
readiness and determination to commit criminal offences.

By the challenged Order, the Ljubljana Higher Court dismissed as unfounded the
appeal filed by the defence counsel of the complainant against the Order of the court
of first instance. In the reasoning it stated that the court of first instance correctly
established that in the complainant’s case there exist grounds for detention, namely
the risk of recidivism, because the extent and the gravity of the criminal offences (a
continuous criminal offence of theft consisting of nine criminal offences) that the
complainant allegedly committed in a short period of time are already by themselves
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10.

11.

such as to justify the fear that the complainant, when released, might commit fur-
ther criminal offences. The Higher Court is of the opinion that the statements in the
complaint that criminal procedures are pending against all of the alleged criminal
offenders and that therefore there is no danger that the gang might recommence
its [illegal} activities, are irrelevant, because the risk of recidivism is based on the
facts and circumstances from the defendant’s past that are {being examined} in this
criminal procedure. The Higher Court states another circumstance, namely that the
complainant was convicted finally of the criminal offence of theft for having taken
possession of the licence plates of someone else’s car in 1992. According to the appel-
late court, the possibility of employment gives no guarantee that the complainant
could not possibly continue to commit criminal offences if released, neither is the
circumstance that his mother is willing to support him a novelty, because allegedly
he was also living with his mother at the time when he allegedly committed the
criminal offences with which he is charged.

B-1
At a session held on 15 June 1995, the Constitutional Court accepted the constitu-
tional complaint for consideration.
The Constitutional Court examined the criminal case file of the Ljubljana District
Court No. K 686/95.

B-1I

The second paragraph of Article 19 of the Constitution determines that no one may
be deprived of his liberty except in such cases and pursuant to such procedures as are
provided by law. The first paragraph of Article 20 determines that a person reasonably
suspected of having committed a criminal offence may be detained only on the basis
of a court order when this is absolutely necessary for the course of criminal proceed-
ings or for reasons of public safety. In accordance with the provision of the second
paragraph of Article 20, detention may last only as long as there are legal grounds for
such (the Constitution itself, then, requires further statutory specification of the two
constitutional reasons determined by the first paragraph of Article 20).

The most important provisions relevant to the case at issue that are determined by
the statutory regulation of detention, i.e. in the CrPA, are the following: Article 192
(types of measures, the principle of leniency), Articles 196-199 (provisions on bail as
one of such measures), Article 200 (principal and introductory provisions on deten-
tion), the second paragraph of Article 201 (grounds for detention), especially point 3,
in conformity with which detention may be imposed on a person for which there ex-
ists a reasonable suspicion that he or she has committed a criminal offence “if special
circumstances justify the fear that the person might again commit a criminal offence,
complete an attempted criminal offence, or commit the criminal offence he or she
threatens to commit,” and the second paragraph of Article 202, which determines,
inter alia, that an order of detention must also include “a short reasoning in which
the grounds for detention are specifically substantiated.”



12. Since due to the complexity of the issue the Constitutional Court will assess the com-

13.

plainant’s petition for the review of the constitutionality of Article 201 of the CrPA at
a later date, in the case at issue it was necessary to assess whether the challenged Or-
ders violated the complainant’s constitutional rights, although they were issued on
the basis of a statutory regulation that the complainant considers to be inconsistent
with the Constitution. Since the Constitutional Court established that his rights had
been violated and that the challenged Orders therefore had to be abrogated, it was
possible and reasonable to decide on the constitutional complaint before a decision
regarding the constitutionality of the statutory basis {of these two Orders] is adopted.
Pursuant to the provision of the first paragraph of Article 15 of the Constitution,
human rights and fundamental freedoms (hereinafter jointly referred to as constitu-
tional rights) are exercised directly on the basis of the Constitution, whereas judges
are, in conformity with the provision determined by Article 125 of the Constitution,
bound by the Constitution and laws. The cited provision of Article 15 does not relieve
judges from being bound by laws in conformity with Article 125 and must be inter-
preted in the context of Article 15 as a whole, whose second paragraph provides for
the possibility of the statutory regulation of the manner of the exercise of constitu-
tional rights, while the third paragraph provides for the possibility of their (statutory)
limitation, and the fourth paragraph ensures their judicial protection and the right
to have the consequences of their violation remedied, all of which is, of course, also
regulated by law. Already in such context, the provision of the first paragraph must
be understood in the sense that, on the one hand, the exercise of certain constitu-
tional rights does not require statutory regulation of the manner of their exercise and
that, on the other hand, also where such statutory regulation may in fact be admis-
sible and possibly even necessary, its absence or inconsistency with the Constitution
does not prevent, as a general rule, that constitutional rights would in such case be
exercised directly on the basis of the Constitution. However, where the manner of
the exercise, possible limitations, and the judicial protection of these rights are also
regulated by law, the judiciary is also bound, in accordance with both Article 15 and
Article 125 of the Constitution, by the statutory regulation of these issues. If a judge
considers a law that he or she is to apply to be unconstitutional, he or she must, in
conformity with Article 156 of the Constitution, stay the proceedings and request a
review of the constitutionality of the law in question before the Constitutional Court.
This constitutional provision also binds the courts to respect laws until they are ab-
rogated and prevents them from adopting decisions that circumvent laws or that are
in conflict with them. Any other interpretation of the first paragraph of Article 15 of
the Constitution would also be inconsistent with the constitutional principle of the
separation of powers, because it would lead to a situation where the judiciary would
not be obliged, in its decision-making, to abide by the laws that the legislative power
adopted while exercising its constitutional tasks determined by Article 15 of the Con-
stitution. The only exception in this context is the above-mentioned Article 156 of
the Constitution, which determines that courts are not bound to apply an allegedly
unconstitutional law until the Constitutional Court decides on its constitutionality.

LN
(@)Y
=~
LN
N
Q.
)

7 July 1995

195



196

14.

15.

16.

17.

If a deficient or possibly even partly unconstitutional statutory regulation does not
prevent courts from nonetheless ensuring, in concrete cases, judicial protection of
the allegedly infringed constitutional rights of the affected persons, they are obliged
to ensure it in spite of the deficiency. The protection of human rights is namely a
fundamental obligation of a state governed by the rule of law; also Article 5 of the
Constitution binds the state, i.e. all three branches of power, including the judiciary,
to protect constitutional rights.

The statutory regulation of detention due to the risk of recidivism, which is the disput-
able question in the case at issue, is deficient in several points and aspects. The constitu-
tional regulation that also allows detention in cases where this is “absolutely necessary
for [...] public safety;” thereby also allows detention due to a so-called risk of recidivism,
whereby the law should allow a more reliable implementation of this constitutional
provision and the necessary legal certainty by providing courts with clearer criteria for
assessing the question of when exactly detention is absolutely necessary to ensure pub-
lic safety (namely whether public safety can only be jeopardised by criminal offences
against life and body or also by, e.g., thefts). Since the law does not regulate this question,
but states that only the fear that a person might again commit (any) criminal offence
is sufficient grounds for detention, this entails the first issue that the Constitutional
Court had to resolve while examining the constitutional complaint at issue, i.e. whether
the potential repetition of the criminal offence of grand theft could possibly jeopardise
public safety, so that the imposition of detention would be admissible due to the danger
of the repetition of such criminal offence. The next question that is raised (if the first
question is answered in the affirmative) is to what degree and in what manner such dan-
ger must be demonstrated in order to justify the imposition of detention. Also in this
respect the law itself does not provide courts with sufficiently clear and useful criteria,
because it only requires that “special circumstances” that “justify the fear that a person
might again commit the criminal offence” be established; where the statutory regulation
is so incomplete, the case law should by all means also directly rely on the constitutional
provision that allows detention only in cases where this is “absolutely necessary” to en-
sure public safety (i.e. when such aim cannot be achieved by any other means and by
any other milder measure than that of the deprivation of the suspect’s freedom).

The question of whether the above-mentioned deficiencies also entail the unconsti-
tutionality of such statutory regulation is, as already mentioned, an issue on which
the Constitutional Court will decide separately due to its complexity. However, re-
gardless of the outcome of that assessment, it was possible to establish beforehand
that in the constitutional complaint case at issue the complainant’s constitutional
rights were violated despite the fact that courts are bound by the statutory provisions
in force, due to which it was necessary to abrogate both challenged Orders on deten-
tion and remand the case to the competent court for new adjudication.

In doing so, the Constitutional Court did not assess whether the detention had been
imposed and extended until the challenged Orders were issued in a manner that en-
tailed a violation of the complainant’s constitutional rights, but it only concentrated
on the assessment of the two challenged Orders.



18.

19.

20.

B-1II
The Order of the court of first instance was issued at a time when the main hearing
had already been announced, i.e. after the indictment had become final. Unless
there existed reasonable suspicion that the complainant had committed a crimi-
nal offence, the court should have dismissed, for such reason, the indictment even
before the main hearing was announced (point 4 of the first paragraph of Article
277 of the CrPA). Therefore, in this respect, it is not possible to reproach the court
for not specifically justifying in the reasoning of the Order on the extension of the
detention the existence of such reasonable suspicion, which is something that the
Constitutional Court otherwise considers to be an obligatory part of the substan-
tiation when imposing detention prior to the initiation of an investigation. When
assessing the order on the extension of detention, the Constitutional Court cannot
examine the question of whether or not in the criminal case involving the com-
plainant there exists reasonable suspicion, because this issue was already resolved
when the indictment became final. However, such does not entail that in decid-
ing on the extension of detention courts are not obliged to substantiate all the
other elements that present the argument that detention is absolutely necessary
for public safety and that in the complainant’s case there exist clear and precisely
expressed circumstances on the basis of which it is possible to infer, with the nec-
essary degree of probability, that there exists the risk that the complainant might
again commit the same criminal offence.
Since detention is one of the most serious interferences with the constitutionally
protected personal liberty of humans, courts are obliged to assess, not only when
imposing detention, but whenever they must adopt a decision regarding detention
(either upon the proposal of the detainee or ex officio), whether the constitutional
and statutory conditions for detention are fulfilled, and if they are, they also must
substantiate them appropriately. Due to the fact that detention entails the depriva-
tion of liberty based merely on a certain degree of probability that a person has
committed a criminal offence, whereas with regard to detention based on the risk of
recidivism even only on the basis of the probability that the person might again com-
mit the same criminal offence if released, the constitutional and statutory provisions
regarding detention must be interpreted even more restrictively.
The complainant has already been convicted once for the criminal offence of so-
called petty theft, which he allegedly committed two years before the criminal of
fences that are the subject of the indictment. In the present case, however, the indict-
ment charges the complainant with nine criminal offences of car theft. Both the final
conviction and the alleged criminal offences exclusively concern so-called criminal
offences against property. Criminal offences against property differ with regard to
their content; some of them, such as robbery, for example, at the same time also en-
tail a direct assault on an individual’s physical integrity, whereas others are such that
by themselves they do not entail a direct threat to a person’s life, health, or his or her
physical integrity; however, for such reason it is still not possible to generalise that
they either do pose or do not pose a threat to public safety.
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23.

24.

The answer to this question first depends on how we interpret the provision deter-
mined by the first paragraph of Article 20 of the Constitution, which states that de-
tention is also possible when this is absolutely necessary for reasons of public safety.
Although Article 356 of the PC (subversion) uses the term “public safety” in a sense
that is obviously limited to the safety of an individual’s physical integrity, it cannot
be concluded with certainty that in the Constitution this term is also used in the
same sense. Such (a narrow) interpretation of this term could in fact be accounted for
by the fact that the fifth paragraph of Article 36 of the Constitution (inviolability of
dwellings) determines that an official may enter the dwelling of another person with-
out a court order and in the absence of witnesses where this is absolutely necessary
(inter alia) “to protect people or property.” The following interpretation might, then,
be possible: an interference with the inviolability of a dwelling is also exceptionally
constitutionally admissible in order to protect property, whereas detention as a form
of interference with personal liberty, i.e. with a more important value than that of
the inviolability of a dwelling, is constitutionally admissible only for the purpose of
protecting people and not also their property.

However, when comparing the mentioned two constitutional provisions it is not
possible to overlook a significant difference: Article 36 refers to the “protection” of
people and property, whereas Article 20 refers to public “safety”. However, it is prob-
ably difficult to speak of public safety if in practice the state only guaranteed people
safety from assaults on their life and body, but not also from assaults on their prop-
erty, especially that property on which their work, making a living, manner of life,
etc., depend to an important degree.

Although neither of the above two interpretations is completely reliable, the Constitu-
tional Court has decided, in assessing the case at issue, to give priority to the second, i.e.
the broader, interpretation. It is otherwise true that, when in doubt, unclear legal norms
by which rights are limited must be interpreted in a narrow sense, not in a broad sense,
but in the case at issue this constitutional norm, which due to the exceptional admis-
sibility of detention limits the defendant’s right to personal liberty, must at the same
time also be understood as a constitutional norm that should ensure respect for the
constitutional right of others to safety, which is guaranteed (together with [the right to]
personal dignity) by Article 34 of the Constitution. Too narrow an interpretation of the
term “public safety” contained in Article 20 of the Constitution could directly cause too
narrow an interpretation of the term ’everyone’s safety’ referred to in Article 34 of the
Constitution, where this term is no longer an element of the norm that limits a right,
but an element of the norm that ensures it. What is at issue is a collision of two consti-
tutionally protected values in which in conformity with generally recognised rules of
the {legal] profession and also in conformity with the generally recognised foreign con-
stitutional case law, including the case law of the European Court of Human Rights, the
principle of proportionality must be applied (and which also the Constitutional Court
has already applied several times) in order to resolve such collisions.

Therefore, from the content of the phrase ’absolutely necessary for reasons of public
safety’ contained in Article 20 of the Constitution it is not possible to exclude in



25.

26.

advance criminal offences against property by alleging that public safety cannot be
jeopardised at all therewith; however, when deciding on detention due to the risk
of recidivism, courts must, while applying the principle of proportionality, weigh
whether in a concrete case the threat that the release of a defendant might pose to
public safety entails such a significant or grave interference with people’s constitu-
tional right to safety as to outweigh an interference with the defendant’s right to
personal liberty, while it has not yet been proved that he or she actually has com-
mitted the criminal offence that he or she is charged with (except if the defendant
had already been convicted of such offences before) and when it is also not possible
to “predict” with certainty whether he or she would again commit such criminal
offences if released. Such principled position naturally entails that the threat that
the individual would again commit criminal offences against property (even if such
threat is established and substantiated more concretely and convincingly than in
the hitherto predominant case law) will not be able, as a general rule, to outweigh
interferences with personal liberty, except in cases of graver criminal offences with
elements of violence or any other interferences with the most important constitu-
tionally protected values of other people.

The application of the principle of proportionality entails that courts must, prior to
the imposition of an interference with a constitutional right, assess the following:
firstly, whether the concrete interference is actually appropriate for achieving the de-
sired constitutionally admissible aim (this standard first step of the assessment of the
admissibility of interferences can be omitted when detention is imposed by the judici-
ary, because this assessment has already been carried out by the legislature); secondly,
whether the interference is necessary (“absolutely necessary”) in the sense that the
desired aim cannot be achieved in any other manner, i.e. by applying a milder meas-
ure (milder than those determined by Article 192 of the CrPA — although probably
the only appropriate milder measure available “to ensure the defendant’s attendance
in court and the successful carrying out of a criminal procedure,” and for preventing
the risk of recidivism would be bail, at least for certain types of criminal offences);
and thirdly, whether the interference is reasonably proportionate to the aim, i.e. that
value that is to be protected by the interference, and to the reasonably expected effect
of such protection (so-called proportionality in the narrower sense).

The preceding paragraph provides a principled answer only to the first part of the
question raised in paragraph 15 above, namely to what degree and in what manner
the risk of recidivism must be demonstrated in order for the imposition of detention
to be justified. With regard to the manner in which this should be established, the
corresponding provision of the CrPA only requires the establishment of “special
circumstances that justify the fear” that the person in question might again commit
his or her criminal offence. The constitutional provision regarding the “absolute
necessity” must also be applied when interpreting this statutory provision; when
in the case law this provision is applied in such manner that the statement of
circumstances that give rise to the mere “fear” of a court that the person in question
might again commit his or her criminal offence is sufficient, such application will
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29.

not, as a general rule, pass the test of the conformity of such judicial decision with
constitutionally guaranteed rights. Namely, in order for such interference to be
admissible, the Constitution requires judicial establishment of'its “absolute necessity”.
Therefore, concrete circumstances must be established from which courts can reach
a conclusion based on life experience that there truly exists a real danger (and not
just a “fear”) that precisely the affected individual might again commit a determined
and specific criminal offence (while the question of whether this danger is sufficient
in order to justify detention was addressed in the preceding paragraph).

B-1V
The substantiation of the courts as to why and how the circumstances stated in the rea-
soning of the Orders justify the fear (danger) that the complainant might again com-
mit the same criminal offence is not evident from the challenged Orders. The Orders
state that what is at issue is an organised and comprehensive criminal activity, which
allegedly entails by itself the risk of recidivism. Such statement is general and abstract,
unless the court substantiates why precisely with regard to the complainant this im-
plies the risk of recidivism. As is evident from the criminal file, the other complainants
have now been released from detention, which entails that the fact that what is at issue
is a comprehensive and organised criminal activity that was carried out during a short
period of time is not by itself sufficient grounds, because the court fails to substantiate
in any manner why granting liberty to this particular complainant would entail a real
danger that he would commit new criminal offences. The court of first instance claims
that the defendants demonstrate a higher degree of readiness and determination to
commit criminal offences, however the existence of this circumstance regarding either
the complainant or other defendants is not in any manner substantiated.
The circumstance that the complainant alleged in his favour, namely that there is no
danger that the gang might recommence its illegal activities, because criminal proce-
dures are pending against all of the alleged criminal offenders, is merely qualified as
“completely irrelevant” in the Order of second instance, without such reasoning being
explained in any manner. Surely, the situation would be different from the current
situation wherein all the criminal offenders are known and where criminal procedures
are pending against all of them if, were the complainant to be released from detention,
he could join his accomplices who were still unknown to the authorities. When assess-
ing this question, the court {of second instance] should also have taken into considera-
tion that the initiation of a criminal procedure undoubtedly has a certain influence on
defendants’ conduct during the time before the hearing, and should have assessed the
possible extent of this effect concretely with regard to the complainant.
Above all, from the challenged Orders it is not evident whether the courts actually
carried out an assessment of whether in the case at issue detention was in fact abso-
lutely necessary for reasons of public safety, i.e. whether the defendant possibly again
committing the criminal offence could affect public safety to such an extent that in
order to prevent such danger the deprivation of the liberty of the defendant even
before a possible final conviction is really absolutely necessary.
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Neither is it evident from the challenged Orders whether in the case at issue de-
tention was really applied as the last resort, i.e. whether the courts considered the
possibility of preventing the potential risk of recidivism with regard to the criminal
offence by applying a milder measure, namely appropriate bail.

For such reasons, the Constitutional Court reached the conclusion that the compe-
tent courts failed to adopt the decision on the extension of detention in accordance
with the conditions determined by Article 20 of the Constitution and point 3 of the
second paragraph of Article 201 of the CrPA or that this is at least not evident from
the challenged Orders. This entails a violation of the complainant’s constitutional
right determined by Article 25 of the Constitution, which in accordance with the es-
tablished case law of the Constitutional Court must be interpreted as the right to an
effective legal remedy (which is violated if the reasoning does not contain sufficiently
precise grounds on which the decision is based); however, whether in the case at issue
also the complainant’s right to personal liberty was violated by the possibly unjusti-
fied extension of detention will only be possible to assess on the basis of the new
decision that the competent courts adopt on the basis of this Decision. On the basis
of the authorisation determined by the second paragraph of Article 40 of the Consti-
tutional Court Act, and by mutatis mutandis application of the provision determined
by the second sentence of the second paragraph of Article 20 of the Constitution, the
Constitutional Court imposed on the court of first instance a 48-hour time limit to
adopt such decision.

In the case at issue, the Constitutional Court decided to adopt such decision regard-
ing the manner of the assessment of the question of whether by the hitherto judicial
decision-making also the complainant’s right to personal liberty was already violated
by taking into consideration the fact that due to the deficient statutory regulation
courts were [until now] not provided with sufficiently clear criteria in accordance
with which they are obliged to assess whether detention is justified or not; these
criteria are laid down more clearly only in this Decision. This Decision does not, of
course, prejudice further decision-making by the Constitutional Court with regard to
resolving constitutional complaints in cases concerning detention.

The complainant also alleges that he has been kept in detention for an unreasonably
long period of time, whereby his right to a trial within a reasonable time has alleg-
edly been violated. This right is determined by the first paragraph of Article 23 of
the Constitution, which provides that a court must decide on charges without undue
delay. For cases where the defendant is also detained, the same right is also expressly
determined by the third paragraph of Article 5 of the ECHR, in accordance with
which everyone is entitled to a trial within a reasonable time or to release pending
trial. Since the Constitutional Court established that the challenged Orders must be
abrogated due to the reasons stated above, whereby the process of establishing the
existence of this additional reason could further delay the decision-making, the Con-
stitutional Court adopted its decision regarding the constitutional complaint at issue
without resolving this question.
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34. The Constitutional Court adopted this Decision on the basis of the first paragraph of
Article 59 of the Constitutional Court Act, composed of: Dr Tone Jerovsek, President,
and Judges Dr Peter Jambrek, Mag. Matevz Krivic, Mag. Janez Snoj, Dr Lovro Sturm,
Franc Testen, Dr Lojze Ude, and Dr Bo$tjan M. Zupancic. The decision was reached
unanimously.

Dr Tone Jerovsek
President
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Decision No. U-1-18/93, dated 11 April 1996

DECISION

At a session held on 11 April 1996 in proceedings to review constitutionality initi-
ated upon the petitions of Hermej Gobec, Ivo Turnsek and Sreco Sersen, all Ljubljana,
Ervin Dokic, Piran, Simon Horvat, NoZice, represented by Miro Senica and Barbara
Menart Senica, attorneys in Ljubljana, Darko Zupan, Velenje and MatevZ Jenko, Lju-
bljana, represented by Ervin Doki¢, an attorney in Piran, the Constitutional Court

decided as follows:

. The following provisions of the Criminal Procedure Act are abrogated:

- The first paragraph of Article 201 and the first paragraph of Article 361

— the part of the second paragraph of Article 202 which reads as follows: “a brief
statement specifically explaining the grounds for detention”.

Point 3 of the second paragraph of Article 201 of the Criminal Procedure Act and
point 2 of the first paragraph of Article 432 of the Criminal Procedure Act are in-
consistent with the Constitution.

. The Criminal Procedure Act is inconsistent with the Constitution insofar as it does

not provide any milder measures for the prevention of the risk of recidivism.

. The provisions of the Criminal Procedure Act governing the decision-making pro-
cedure for ordering, extending and releasing an individual from detention are in-
consistent with the Constitution.

. The National Assembly must remedy any established inconsistency with the Consti-
tution within one year.

. The petition to initiate proceedings to review the constitutionality of points 1 and 2 of the
second and third paragraphs of Article 201 of the Criminal Procedure Act is dismissed.

Reasoning

A
The petitioners Hermej Gobec, Ivo Turnsek and Sreco Sersen challenge the provision
of point 3 of the second paragraph of Article 191 of the Criminal Procedure Act (Of
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ficial Gazette of the Socialist Federal Republic of Yugoslavia, nos. 4/77, 14/85, 26/86,
57/89 and 3/90 - hereinafter referred to as the CrPA-77).

The petitioners state that the reason for detention due to the risk of recidivism as
determined in the challenged provision is imprecisely and abstractly defined and, as
such, allows the courts to use it frequently, often without any substantiated reason-
ing. In the opinion of the petitioners, these grounds for detention cannot be based
on Article 20 of the Constitution, pursuant to which detention is allowed only on
the basis of a court order when this is absolutely necessary for the course of criminal
proceedings or for reasons of public safety. Detention due to the risk of recidivism
is also allegedly contrary to Article 27 of the Constitution since during preliminary
proceedings it assumes guilt for future acts and offences not yet committed. The
petitioners point out that detention should be an extraordinary measure, as the per-
sonal liberty of detainees is even more restricted than that of persons convicted by
way of a final judgment and serving their sentence. They argue that using the risk of
recidivism as grounds for detention represents a violation of human rights and fun-
damental freedoms pursuant to the third paragraph of Article 15 of the Constitution.
In an extensive supplement to his petition, Hermej Gobec emphasises that the risk
of recidivism is not in any way related to ensuring that criminal proceedings are con-
ducted smoothly. He draws attention to the differences between the continental and
Anglo-Saxon systems of criminal law, and makes references to specific cases of deten-
tion orders being issued due to the risk of recidivism, which in his opinion point to
unlawful judicial practice. The majority of detainees are kept in detention due to the
risk of recidivism. The usual justification for a detention order is merely the fact that
the defendant has already committed several criminal offences within a short period
of time, that the criminal offences are extremely serious, and that the offender is un-
employed or with no means of support. He was unable to find a single case where a
court justified a detention as required by the first paragraph of Article 20 of the Con-
stitution. As a state governed by the rule of law, Slovenia should protect the individual,
even when that individual is in detention. Given its function, the Constitutional Court
should enforce this principle and guide the case-law of the ordinary courts accordingly.
The petitioner Hermej Gobec maintains that the Convention for the Protection
of Human Rights and Fundamental Freedoms (Official Gazette RS, International
Agreements, No. 7/94 — hereinafter referred to as the ECHR) — referring to the pro-
vision of point (c) of the first paragraph of Article 5 — only determines the risk of
recidivism in relation to arrest, but not detention.

All three petitioners propose the challenged provision be abrogated.

The petitioner Ervin Doki¢ challenges the provision of point 3 of the second para-
graph of Article 201 of the Criminal Procedure Act (Official Gazette RS, No. 63/94
— hereinafter referred to as the CrPA). He maintains that the legal definition, par-
ticularly the reference to “special circumstances”, allows for detention orders to be
decided upon arbitrarily, which in his opinion is contrary to Article 2 of the Constitu-
tion. The challenged provision is allegedly also contrary to point (c) of the first para-
graph of Article 5 of the ECHR, pursuant to which detention may be ordered only
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if it would prevent a criminal offence that is already being prepared, or for which
individual preparatory steps have been taken, from being committed. He proposes
the abrogation of the challenged provision.

The petitioners Simon Horvat and Matevz Jenko submitted petitions that are identi-
cal in content. They challenge the provision of Article 201 of the CrPA in its entirety.
Pursuant to Article 20 of the Constitution, detention is allegedly only permitted in
exceptional circumstances. It should therefore first be established whether detention
is absolutely necessary in each case. Therefore the provision of the first paragraph of
Article 201 which envisages obligatory detention is allegedly contrary to the Consti-
tution. It is allegedly unclear from the provision of the second paragraph of Article
201 that detention may only be used as a last resort, and only when there are no
other means to ensure the smooth conduct of criminal proceedings or for reasons
of public safety. The statutory provision allegedly requires only an evaluation of the
grounds for detention and not whether the same result could be achieved by grant-
ing bail. This, the petitioners claim, is especially the case regarding grounds for deten-
tion based on the risk of absconding.

The petitioners Horvat and Jenko argue that the most questionable aspect from a
constitutional perspective is detention due to the risk of recidivism. The risk of re-
peating a criminal offence allegedly has no connection with ensuring the proceedings
are conducted smoothly; and the only logical connection with ensuring public safety
is with those criminal offences that could represent a threat thereto. They claim that
the statutory provision allowing a detention order on the grounds of risk of recidi-
vism is contrary to the presumption of innocence determined by Article 27 of the
Constitution. They claim that the assumption that a new criminal offence will cer-
tainly be committed on the basis of a reasonable suspicion that a criminal offence has
already been committed cannot be allowed. By ordering detention due to the risk of
recidivism, a court presumes guilt for a future action for which not only has guilt not
been established, but the said offence has not even been committed. The petitioners
believe that, in a society which embraces the principle of the state governed by the
rule of law, liberty should be the rule and the deprivation of a person’s liberty only a
strictly limited exception. They propose the abrogation of the challenged provisions.
The petitioner Darko Zupan challenges the provision of point 3 of the second paragraph
of Article 201 of the Criminal Procedure Act. He believes that the Criminal Procedure
Act provides for a narrowing of the conditions for detention compared to Article 20 of
the Constitution. The contested provision allegedly allows a court to neither evaluate
nor state the reasons for the degree of real danger to the public and property that is re-
quired for a detention order to be issued. Since it allegedly permits a court to decide on
a detention order without taking into consideration the provision of the first paragraph
of Article 15 of the Constitution, the challenged provision is allegedly also contrary to
Article 2 of the Constitution. He proposes the abrogation of the challenged provision.
In its reply, the National Assembly states that detention represents a profound in-
terference with human rights and fundamental freedoms, that the basic provisions
are already determined by the Constitution itself, and that the contested provision

o
(@)Y
=
o0
e
|
N

11 April 1996

205



206

11.

12.

13.

14.

15.

merely expands upon Article 20 of the Constitution in more detail. In this case, it
argues that the challenged provision does not assume the guilt of the defendant, but
that this is merely one of the presumptions made to ensure the smooth conduct of
criminal proceedings and appropriate public safety. In the opinion of the National
Assembly, the challenged provision of the CrPA-77 is not contrary to Articles 15, 20
and 27 of the Constitution. The National Assembly took the same view in its reply
to the Constitutional Court’s decision to accept the petitions and commence the pro-
ceedings to review the constitutionality of the challenged provision of the CrPA- 77.

B-1
With Order No. U-1-18/93, dated 13 July 1993, the Constitutional Court accepted the
petitions lodged by Hermej Gobec, Ivo Turnsek and Sreco SerSen and commenced
the proceedings to review the constitutionality of point 3 of the second paragraph of
Article 191 of the CrPA-77 which, pursuant to the Constitutional Act Implementing
the Basic Constitutional Charter on the Independence and Sovereignty of the Re-
public of Slovenia (Official Gazette RS, No. 1/91-I), was applied mutatis mutandis as a
Slovene regulation insofar as it was not contrary to the legal order of the Republic of
Slovenia. The Constitutional Court decided to review whether the challenged statu-
tory provision, pursuant to which a court may order the detention of a defendant
due to the risk of recidivism, is consistent with Articles 20 and 27 of the Constitution.
The CrPA-77 (including the challenged provision) ceased to be in force when the
new CrPA entered into force, i.e. on 1 January 1995. Pursuant to Article 47 of the
Constitutional Court Act (Official Gazette RS, No. 15/94 — hereinafter referred to as
the CCA), if an act ceases to be in force during the proceedings and the consequences
of its unconstitutionality are not remedied, the Constitutional Court shall decide
that the challenged provision is not consistent with the Constitution. Even if the
Constitutional Court held that the challenged provision of the CrPA-77 was uncon-
stitutional, this would not have had any consequence for the petitioners. Therefore,
the Constitutional Court did not rule explicitly on the challenged provision of the
CrPA-77. Since the provision of point 3 of the second paragraph of Article 191 of the
CrPA-77 is completely identical in terms of substance to the provision of point 3 of
the second paragraph of Article 201 of the new CrPA, this reasoning also applies to
the challenged provision of the CrPA-77.
The petitioners Ervin Doki¢, Simon Horvat, Darko Zupan, and Matevz Jenko chal-
lenge the provisions of the new CrPA. The Constitutional Court joined all the cases
under petition No. U-I-18/93.
The petitioner Ervin Doki¢ did not demonstrate legal interest with regard to the
challenged provision of the second paragraph of Article 201 of the CrPA, and the
petitioners Simon Horvat and Matevz Jenko did not demonstrate legal interest with
regard to the first paragraph, points one and two of the second paragraph, and the
third paragraph of the aforementioned CrPA provision.
Pursuant to the provisions of Article 24 of the CCA, legal interest must be demon-
strated when a petition to initiate proceedings is lodged. Legal interest is deemed to
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be demonstrated if a review of a regulation has been requested by the petitioner and
this directly interferes with his rights, legal interests, or legal position.

The petitioner Ervin Doki¢ demonstrated his legal interest simply by claiming that
the challenged provision could be applied to him as a citizen of the Republic of
Slovenia. Since its Decision No. U-I1-330/94, dated 2 February 1995 (OdIUS 1V, 7), the
Constitutional Court has repeatedly ruled that in claiming such the petitioner does
not demonstrate that there has been direct interference with his rights, legal interests
or legal position — and the same holds true for this case.

The petitioners Simon Horvat and Matevz Jenko demonstrated their legal interest by
the fact that their detention was ordered and extended on the basis of the challenged
statutory provision. The Constitutional Court holds that the petitioners were kept in
detention on the basis of point 3 of the second paragraph of Article 201 of the CrPA.
Therefore they only demonstrate direct interference with their rights or legal posi-
tion in connection with this provision.

In the remaining part, the Constitutional Court accepted the petitions to review the
constitutionality of point 3 of the second paragraph of Article 201 of the CrPA and
proceeded to decide on the merits of the case on the basis of the fourth paragraph of
Article 26 of the CCA.

Pursuant to Article 30 of the CCA, and for the reasons described below, the Consti-
tutional Court also decided on the constitutionality of the first paragraph of Article
201 of the CrPA, the first paragraph of Article 361 of the CrPA, point 2 of the first
paragraph of Article 432 of the CrPA, and the provisions of the CrPA governing the
decision-making process for ordering, extending or being released from detention.

B-1I

The concept of the state governed by the rule of law as determined in Article 2 of the
Constitution contains elements of procedural and substantive law. The rule of law is
therefore not only enshrined in the laws of the state — despite trust in the independ-
ence and impartiality of the judiciary in principle, it is nevertheless the principle of
legality that prevails in criminal procedure and criminal substantive law — but also in
its institutions (courts, administration, etc.), and primarily in the manner these insti-
tutions actually apply the law in their procedures. Trust in the judiciary, originating
from the habeas corpus logic of the first paragraph of Article 20 of the Constitution
and described below, does warrant a certain measure of discretion, to which inde-
pendent, impartial courts that are constituted by law are certainly entitled (Article
23 of the Constitution). However, this increased level of constitutional trust in the
judiciary (compared to the executive branch of power), and with it the judicial right
to discretionary assessment, is not justified merely by a different personal composi-
tion of the judiciary. Pursuant to Article 23 of the Constitution, the right to judicial
protection is a result of the legally enshrined, genuine independence and impartial-
ity of the courts.

Criminal proceedings are not just a means to enforce substantive criminal law. The
provisions of the criminal procedure represent a separate issue concerning the prin-
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23.

24.

25.

26.

27.

28.

29.

ciple of the state governed by the rule of law in that they specify substantive consti-
tutional provisions concerning the constitutional rights of an individual against ar-
bitrary, malicious or similar use of executive and judicial power in the state. In terms
of constitutional law, criminal proceedings are regarded as a procedure of substantive
importance in the decisions of constitutional courts. The subject of criminal proceed-
ings determined by law are the substantive constitutional rights of the individual.
Within the context of criminal proceedings, a state governed by the rule of law does
not treat the procedural rights of an individual arbitrarily and is not willing to sacri-
fice these rights in the interest of the efficient application of substantive criminal law.
Substantive criminal law may not be enforced through a violation of human rights,
whether this takes the form of torture or an unfounded deprivation of liberty. The
price would be too high.

By respecting human rights as imposed by the Constitution and with an effective
and professional police force, a state governed by the rule of law must strive to en-
force the provisions of substantive law. To ignore a violation of the constitutional
rights of an individual in the name of the effectiveness of criminal law enforcement
therefore runs contrary to the rule of law. Policing by the state must not compromise
the constitutionally protected integrity of an individual in order to be effective.

The provisions of the Constitution are explicitly restrictive in nature. Therefore, the
fundamental value of the Constitution, which must serve as the basis for matters
of this nature, is to protect the individual from any interference with his integrity
within the context of the criminal proceedings.

B-1III
The Constitutional Court’s decision is based on two key premises, both of which are
contained in the second paragraph of Article 19 of the Constitution.
The Constitution first establishes the general rule that everyone has the right to per-
sonal liberty; in the second paragraph of the same article, two general conditions are
provided under which this right may be restricted: “No one may be deprived of his
liberty except in such cases and pursuant to such procedures as are provided by law.”
These two premises are described in more detail in subsequent provisions of the Con-
stitution. The first premise, regarding detention, is stipulated in the first paragraph
of Article 20 of the Constitution, providing that a person (a) reasonably suspected of
having committed a criminal offence may be detained only (b) on the basis of a court
order (c) when this is absolutely necessary for the (ca) course of criminal proceedings
or for (cb) reasons of public safety.
The framework for the second premise represent the provisions of Articles 22 (Equal
Protection of Rights), 23 (Right to Judicial Protection), 25 (Right to Legal Remedies),
27 (Presumption of Innocence) and 29 (Legal Guarantees in Criminal Proceedings).
The Constitution distinguishes between three types of interference with personal
liberty in the context of criminal law, with all three involving interference with the
same constitutionally-protected human right to personal liberty.
(1) Reference is made in the third paragraph of Article 19 of the Constitution to dep-
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rivation of liberty (arrest). The concepts of arrest and deprivation of liberty refer
to temporary interference by the executive branch of power with the freedom of
an individual. Already for an arrest to be constitutionally permissible, the Con-
stitution requires this interference to be made in accordance with a procedure
determined by law and in cases determined by law.

(2) Reference is made in Article 20 of the Constitution to detention as being an ex-
tended deprivation of liberty which may only be ordered by the judiciary.

(3) Article 28 of the Constitution makes reference to a person being punished, which
taking into consideration Articles 17 and 18 means that such a person may be
sentenced to a custodial sentence (imprisonment) in the worst case scenario.

The most important point is that the general provision of Article 19 of the Constitu-
tion, which states that no person may be deprived of his liberty except in cases and
pursuant to such procedures as provided by law, clearly refers to arrest, as stated in the
following paragraph, and even more so to detention (Article 20) and custodial sen-
tences (Article 28), since in these cases the duration of the interference is even longer.
The following is clear from the wording of Article 19. Firstly, it follows from the
subtitle “Protection of Personal Liberty” that this article contains a general provision
concerning this aspect of the Constitution. Secondly, the first paragraph of Article 19
of the Constitution is concise and explicit in stating that: “Everyone has the right to
personal liberty”. This categorical prescriptive norm is one of the greatest achieve-
ments of postfeudal European civilisation. And since, thirdly, Article 17 prohibits
the capital punishment and Article 18 prohibits corporal punishment, torture etc.,
interference with personal liberty is the gravest possible intrusion by the state into
the personal integrity of an individual.
The second paragraph of Article 19 of the Constitution then goes on to set out two
key ideas. The first is that “no one may be deprived of his liberty”. The Constitu-
tion therefore differentiates between freedom and liberty. [Translator’s note: In the
Slovene language, the Constitution actually differentiates between the two: svoboda
(freedom) and prostost (liberty).] No one may be deprived of his freedom; it may only
be restricted temporarily through deprivation of liberty. The dependent clause that
follows provides in general terms that a person may be deprived of liberty but only
if this is foreseeable and determined by substantive and procedural law. The third
paragraph of Article 19 then deals with deprivation of liberty, and it follows from the
remaining wording and context of Article 19 that this applies to arrest etc. (within the
meaning this provision has for the criminal procedure).

The general nature of the provision of the second paragraph of Article 19 of the Consti-

tution, i.e. that it explicitly refers to every restriction (deprivation) of liberty, be it arrest

(the third paragraph of Article 19), detention (Article 20) or a custodial sentence (the

first paragraph of Article 28), can be concluded as stated in (a) the subtitle of Article 19

(“Protection of Personal Liberty”), (b) the general nature of the provision of the first

paragraph of Article 19 (“Everyone has the right to personal liberty.”) and (c) the general

wording of the second paragraph of Article 19 itself (“No one may be deprived of his
liberty except in such cases and pursuant to such procedures as are provided by law”).
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It follows logically that the provision of the third paragraph of Article 19 (arrest,
deprivation of liberty), all of Article 20 (detention) and the provision of the first
paragraph of Article 28 of the Constitution (custodial sentence) — as special provi-
sions relating to the general nature of the provision of the second paragraph of Arti-
cle 19 — should be interpreted in the light of the specific prescriptive and categorical
requirements of the second paragraph of Article 19.

More specifically, this means that every arrest, detention and custodial sentence must
be carried out in accordance with the principle of legality (lex certa), and procedural
guarantees provided by the Constitution must exist for each of the three types of
intrusion into personal liberty that are determined by the Constitution.

The Constitution says least about custodial sentences, which is the longest and there-
fore the most serious interference with the personal liberty. The reason for this, of
course, is that all substantive law guarantees are contained in the concept of the
“Principle of Legality” (the subtitle of Article 28), and in the exact same expression
(“as provided by law”) which the Constitution uses in the general provision of the
second paragraph of Article 19.

The decisive wording in the Constitution in both cases is that it is provided by law.
The Constitution explicitly obliges the legislature not only to regulate every subject
of interference with liberty by law, but to do so precisely and unambiguously. Any
possibility of a public authority making an arbitrary decision must be excluded. The
measures and conditions under which they may be ordered must be foreseeable.
Legal certainty (lex certa) is a primary element of the rule of law (Article 2 of the
Constitution) and would apply as an imperative constitutional starting point even if
the Constitution did not explicitly refer to it. All the laws are therefore part of a legal
system and subordinate to the Constitution, and every constitution is a part of the
civilisation order, which is reflected inter alia in international acts.

It is therefore logical that the higher the stakes in legal proceedings, the higher
level of emphasis must placed on the requirement of legal certainty, which is a con-
stituent element of lawfulness. Since human liberty (the highest stake) is at issue in
criminal proceedings, much emphasis in criminal law is placed on the principle of
legal certainty (principle of legality, lex certa). The criminal courts are thus required
to interpret the law strictly.

In the context of the Slovene Constitution, the principle of legality regarding the
state’s right to punish is explicitly determined in Article 28 of the Constitution; Arti-
cle 19 is even more explicit in its demands for determinability (lex certa) for all those
forms of interference with the personal liberty of an individual by the executive
branch of power or judiciary even before the presumption of innocence is upended
(from Article 27 of the Constitution). If; in accordance with the first paragraph of
Article 39 of the Criminal Code of the Republic of Slovenia (Official Gazette RS, No.
63/94 - hereinafter referred to as the CC), the principle of nulla poena sine lege praevia
applies for a sentence of, for example, fifteen days, then it is entirely unacceptable
from a constitutional perspective that the principle of legality that is at least as strict
would not apply to detention which may last sixty times longer, i.e. two and a half
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years, pursuant to the provision of the second paragraph of Article 20 of the Consti-
tution and the fifth paragraph of Article 207 of the CrPA.

With regard to detention, the general nature of the provision of the second para-
graph of Article 19 is the reason why Article 20 of the Constitution contains no such
explicit legal limitation. If it was not interpreted in the light of the second paragraph
of Article 19, it would result in the impossible conclusion that the Constitution in-
tended to regulate the subject of detention by itself and exhaustively in Article 20.
That the Constitution had no intention of exhaustively regulating the subject by
itself is clear from the third sentence of the second paragraph of the same Article 20,
providing: “Detention may last only as long as there are legal reasons for such {...J"
The legal reasons must therefore precisely specify that which is stated in the first
paragraph of Article 20 of the Constitution.

This precision is substantive in nature (“No one may be deprived of his liberty except
in such cases as are provided by law.”) and procedural in nature (“No one may be
deprived of his liberty except pursuant to such procedures as are provided by law.”).
Neither in respect of the first nor the second does the Constitution differentiate be-
tween the various degrees of legal certainty (substantive and procedural) for depriva-
tion of liberty, detention or custodial sentences. The same absolute constitutional
requirement of prior definition exists for all three forms of intrusion into personal
liberty for cases where a person may be deprived of liberty and that there is a legal
determination of the specific procedure following which a person’s liberty may be
restricted and deprived before the conviction becomes final.

B-1V

Since this is an extraordinary and preventive interference with personal liberty, the con-
stitutions of most democratic countries stipulate in great detail the conditions under
which such interference is possible at all. The first paragraph of Article 20 of the Slo-
vene Constitution stipulates three conditions under which detention may be ordered:
(1) a court order;
(2) reasonable suspicion; and
(3) absolute necessity for the course of criminal proceedings or for reasons of public

safety.
The fact that the Constitution specifies that a person may be detained only on the
basis of a court order means that an explicit constitutional requirement is laid down
that this person be delivered to the judiciary through a temporary restriction of liberty
carried out by the executive branch of power after the deprivation of liberty (arrest).
This is the Slovene version of an ancient human freedom, originally derived from the
English Habeas Corpus Act (ad subjiciendum) from 1679. Only the judiciary has the
right to order anything more than just a temporary deprivation of liberty. Accordingly,
the Slovene Constitution must be seen as the heir to the values of our civilisation.
The emphasis that detention may only be based on a court order shows that this is
a case of habeas corpus, as opposed to the third paragraph of Article 19 which refers
to a “competent body” in the impersonal (passive) form. Hence it follows, and this is
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also common in other constitutional systems, that temporary “deprivation of liberty”
(deprivation of liberty, arrest) falls within the remit of the executive branch of power.
From (1) the differentiation between the constitutional concept of “deprivation
of liberty” (third paragraph of Article 19), which is complete and temporary, and
the constitutional concept of “detention” (Article 20), which is incomplete and may
last longer, and (2) (a) from the provision of the third paragraph of Article 5 of the
ECHR, according to which anyone arrested or detained in accordance with the provi-
sions of paragraph 1 (c) of this Article shall be brought promptly before a judge or
other officer authorised by law to exercise judicial power, and (b) from Article 23 of
the Constitution, pursuant to which anyone deprived of their liberty has the right to
have a decision made on the deprivation of liberty “without undue delay” by an in-
dependent, impartial court constituted by law, i.e. not the executive branch of power,
it follows that anyone deprived of their liberty must be delivered by the executive
branch of power to the judiciary “without undue delay”.

Consequently, the executive branch of power (the police) must bring the person de-
prived of liberty, albeit the deprivation being entirely in accordance with the Consti-
tution and the law, promptly (without undue delay) to the judiciary. As to whether
the provisions of the CrPA governing the deprivation of liberty itself are consistent
with the Constitution is a separate issue which had to be resolved in this case.

The second condition for ordering detention is a reasonable suspicion that a certain
person has committed a criminal offence. The provision of Article 20 of the Consti-
tution only applies where there is a high probability that a person has committed a
specific criminal offence for which decision opening the investigation has already
been issued. The assumption that a person will repeat a specific criminal offence
may actually only be made on the basis of the constitutionally required and actu-
ally established reasonable suspicion that the person in question has already com-
mitted such an offence. The “recidivism” can only be inferred from something that
has already happened. This is, to the extent to which the Constitution allows such a
decision at all, based on an incomplete induction and if it is absolutely necessary for
the public safety, then the major premise of this conclusion is restricted at least to
the reasonable suspicion that the person did commit a specific criminal offence. It is
therefore not the Constitution that gives the court general authorisation to deduce
that detention is necessary for public safety, but instead the risk that may result from
a reasonable suspicion that a specific criminal offence has already been committed.
When ordering detention, the Constitution allows for such danger to the public to
be inferred only if the danger is causally connected to a criminal offence which is
reasonably suspected to have been committed.

The constitutional implication here is that the right of the judiciary to order that such
a person be detained originates solely in the reasonable suspicion that he has already
committed the criminal offence, i.e. in the probability, demonstrated beforehand, that
this person, by allegedly committing a criminal offence, infringed the specific consti-
tutionally-protected interest of a particular subject being protected in case of specific
criminal offence. If this was not the case, the ascertainment of the reasonable suspicion
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that a person has, for example, committed the criminal offence of tax evasion deter-
mined by Article 254 of the CC would give the court a blanket right to conclude, for
example, that there is a risk that the defendant will commit a criminal offence against
life and body, as determined in Chapter XV of the CC. Such conclusion, which goes be-
yond the constitutionally imposed major premise of reasonable suspicion, would have
no constitutional foundation arising from the right of the state to interfere with the
right to personal liberty only to the extent to which the defendant infringed a subject
protected by the criminal law and if a reasonable suspicion exists for such infringe-
ment. The mere ascertainment of a reasonable suspicion that a person has committed
a specific criminal offence shall not give full right to the court to order detention due
to any danger to the public because the right of the judiciary to assess criminal liability
and to order a far more severe interference with personal liberty, i.e. imprisonment, is
limited solely to the act which is reasonably suspected to have been committed.

This substantive link between the reasonable suspicion for the decision opening the
investigation to be issued against the defendant, and the conclusion reached regarding
the risk of the defendant repeating or carrying out a criminal offence for which a rea-
sonable suspicion has already been demonstrated, arises from the current provision of
point 3 of the second paragraph of Article 201 of the CrPA. The question here is whether
this link should also apply to the third concern referred to in this provision, i.e. that the
defendant will commit a criminal offence he has threatened to commit. This substantive
link will exist every time a perpetrator who is reasonably suspected to have committed
a violent criminal offence threatens to carry out the same kind of offence. The current
provision of the CrPA describes the natural regression from recidivism to an attempt,
and from an attempt to a threat as the precursor to an attempt or the perpetration of the
same kind of criminal offence as that for which a reasonable suspicion has already been
demonstrated. It is certainly possible for a person charged with a non-violent criminal
offence to make a serious threat against a hostile witness. However, such a threat can be
dealt with in the context of the risk of obstruction of the proceedings.

In addition to the quantitative element of probability, which must first be demon-
strated (reasonable suspicion), the Constitution prescribes the qualitative element
of a substantive link between the specific criminal offence for which a reasonable
suspicion has already been demonstrated and the presumption of an act with which
the defendant is allegedly endangering public safety.

Article 20 of the Constitution refers to further detention as being “absolutely neces-
sary for the course of (criminal) proceedings or for reasons of public safety”. The ex-
pression “course of proceedings” refers mainly to ensuring the presence of the defend-
ant. Since ensuring the presence of the defendant is the first procedural requirement
in any legal order and because the first requirement of the legal order is that the par-
ties submit themselves to a legal — and not illegal — solution to the dispute, practically
all legal orders regulate the problem of the risk of absconding in one way or another.
The part of the provision which refers to “public safety” serves as the foundation for
the legislature’s definition of detention due to the risk of recidivism. The Constitu-
tional Court takes the view that the constitutional expression “protection of society”
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does not refer only to immediate danger to the life and body of an individual. Life
and body are at the very centre of the concentric circles forming an individual’s
privacy, but public safety may also be endangered by an assault on those objects of
criminal law protection that protect other broader aspects of their privacy and safety.
This does not concern, for example, just theft turned into robbery as a combined as-
sault on property and body, but an act where the object of protection (also) involves
an individual, human rights and freedoms, the individual’s health or the health of
community, and similar. Public safety lacks credibility if, in practice, the state only
guarantees protection against assault on life and body but not against assault on
other objects that are subject to criminal law protection.

This constitutional norm which, by permitting detention as an exception, restricts
the right of the defendant to personal liberty must be understood also as a consti-
tutional norm ensuring respect of the constitutional right of others to safety, which
(in addition to personal dignity) is guaranteed by Article 34 of the Constitution. Too
strict an interpretation of the concept “public safety” determined by Article 20 of
the Constitution could result in an excessively strict interpretation of the concept of
“everyone’s safety“ referred to in Article 34 of the Constitution, this term no longer
being an element of a norm restricting a right but instead now an element of a norm
guaranteeing a right. For instance, offences against property cannot be precluded in
advance and in general from the concept of “public safety” on the grounds that they
cannot endanger the public safety in any way. On the other hand, this also means
that the risk of recidivism for criminal offences against property cannot as a rule out-
weigh the interference with personal liberty unless the criminal offences are serious
and interfere with the most important, constitutionally-protected interests of others.
The Constitution provides an additional restriction: detention must be absolutely
necessary for reasons of public safety. Article 20 expressly introduces the principle of
proportionality into the Constitution, which is also otherwise recognised as a gen-
eral constitutional principle deriving from the principle of the state governed by the
rule of law. As a result, when determining the conditions for ordering detention,
the legislature is required to provide the courts with the option, on the one hand, to
assess whether intervention is necessary because there are no milder measures avail-
able to achieve the desired aim. On the other hand, it imposes upon the legislature
the obligation to restrict the possibility of ordering detention for cases where such
intervention is reasonably proportionate to the aim, i.e. the interests that are to be
protected by such intervention, and with the reasonably anticipated effects thereof.
At the declaratory level, the legislature embraced the principle that, when deciding
which measures to apply in order to ensure the presence of the defendant and in
order to successfully carry out the criminal proceedings, the competent body must
abide by the conditions that apply to specific measures and ensure that a measure
stricter than necessary is not used if the same purpose may be achieved by applying
a milder measure (Article 192 of the CrPA).

The legislature did not follow this principle when legally defining these measures. In
the chapter entitled “Measures to ensure the presence of the defendant and for the suc-
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cessful conduct of criminal proceedings”, it actually did define several possible meas-
ures for the enactment of these procedural requirements, from the mildest (summons)
to the most severe (detention), and explicitly provided that specific stricter measures, in
addition to the general provision of Article 192, are to be applied in a subsidiary man-
ner if the same aim could not be achieved with the aforementioned milder measures.
The chapter referred to also covers the issue of detention due to the risk of recid-
ivism. Systemically, these grounds for detention do not belong to the chapter on
measures to ensure the presence of the defendant and for the successful conduct of
criminal proceedings. While this erroneous classification of the challenged provision
is not unconstitutional in itself, in terms of content it means that the provision of
Article 192 of the CrPA is not applicable in relation to this measure because neither
this chapter nor any other provision of the CrPA provides the court with any milder
measure for the same purpose, i.e. eliminating or reducing the risk of recidivism.
The legislature therefore violated the principle of proportionality that requires that,
when pursuing a constitutionally permitted aim (in this case, public safety), the leg-
islature chooses measures to interfere with human rights that are based on the pro-
portional criteria of absolute necessity. An assessment made in accordance with the
principle of absolute necessity requires that the legislature makes available those alter-
native measures that are known to legal professionals that are in compliance with the
principle of proportionality and suitable for achieving a specific legislative aim. In so
doing, it is required to establish whether the desired aim can be achieved by applying
milder measures, thereby restricting personal liberty as little as possible. The milder
measures that could be used in certain cases to ensure public safety and, at the same
time, interfere to the least extent possible with the personal liberty of the defendant,
are widely known in theory and enacted in certain other legal orders. These include
the obligation to report to the police, a ban on leaving town without the court’s per-
mission, a restraining order, supervision and assistance by a body appointed by the
court, house arrest and other measures which can reduce the risk of recidivism but at
the same time interfere less with the liberty of the defendant than being detained.
The legislature did not make any of these measures available to the courts. In terms of
public safety, it provided only the measure that interferes the most with the personal
liberty of the defendant. In so doing, it violated the principle of proportionality.
Furthermore, the CrPA does not give sufficient guarantees that the courts may order
(or extend) detention only in cases where the threat to public safety resulting from the
release of the defendant would represent such a serious interference with the right to
safety that it would outweigh the interference with the right of the defendant to per-
sonal liberty, even though it has not yet been proven that he has actually committed
the alleged criminal offence nor can it be “predicted” with certainty that he will repeat
such an offence once free. Pursuant to the provision of point 3 of the second paragraph
of Article 201 of the CrPA, detention may be ordered if special circumstances justify
the concern that a specific person will actually repeat a criminal offence, carry out an
attempted criminal offence or commit a criminal offence he has threatened to commit.
In its decisions on constitutional complaints against detention orders based on the
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cited provision, the Constitutional Court has already stated that the actual circum-
stances must be established from which the court may, from experience, draw a con-
clusion about whether there is a real danger — and not just a concern — that the
individual concerned will repeat a specific criminal offence (Decision No. Up-75/95,
dated 7 July 1995). In Decision No. Up 123/95, dated 6 October 1995, the Constitu-
tional Court stated that the circumstances and gravity of the alleged criminal offence
do not justify such a conclusion in themselves. This conclusion may only be drawn
after the personality of the defendant, the environment and the circumstances in
which he lives as well as his previous way of living allow a reliable and specific con-
clusion to be reached as to the existence of the necessary degree of danger. In Deci-
sion No. Up 160/95, dated 26 February 1996, the Constitutional Court stressed that
in cases in which there is a risk of repeating criminal offences representing a serious
danger to public safety (the case at issue involved the sale of explosives), a lower prob-
ability threshold that the criminal offence will be repeated is necessary than in cases
in which public safety is not so seriously jeopardised.

The challenged statutory provision of point 3 of the second paragraph of Article 201
of the CrPA is contrary to the constitutional requirement that cases where detention
may be ordered due to the risk of recidivism shall be determined by law (lex certa).
Since the Constitution does not prohibit detention due to the risk of recidivism, the
Constitutional Court, based on Article 48 of the CCA, established that the challenged
provision of the CrPA was unconstitutional and gave the legislature a deadline for
this to be remedied. In place of the current formulation, which is not consistent with
the Constitution (“special circumstances that justify the concern..”), and in accord-
ance with the Constitution, the legislature will have to require that the courts estab-
lish the actual risk of such a criminal offence being repeated and, where there is a
real risk that it will be committed, justify in the case in question the interference with
the defendant’s personal liberty (in accordance with the principle of proportionality
and taking the specific circumstances into account). It will have to precisely specify
criminal offences, not merely in terms of the length of the prescribed sentence but
also by other criteria, for which it will find that they are of such nature that in an
abstract manner they meet the constitutional requirement of danger to public safety
— and thereafter the court will have to assess on a case-by-case basis whether, in ac-
cordance with the principle of proportionality, such interference is justified. It will be
required to stipulate alternative preventive measures that allow the courts to strike
a balance between ensuring public safety and ordering less severe interferences with
the personal liberty of a suspect or defendant.

While reviewing the constitutionality of point 3 of the second paragraph of Arti-
cle 201 of the CrPA, the Constitutional Court also reviewed the constitutionality of
point 2 of the first paragraph of Article 432 of the CrPA (Article 30 of the CCA). Both
provisions regulate detention due to the risk of recidivism, the difference being that
the first applies to regular procedures while the other to fast-track procedures. In
determining the degree of the risk of recidivism of criminal offences that must exist
in order for a court to order detention, both provisions use the same wording of “if
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special circumstances justify the concern”. For the reasons referred to in the above
paragraphs of this reasoning, the Constitutional Court established that the provision
of point 2 of the first paragraph of Article 432 of the CrPA was unconstitutional.
Accordingly, the legislature will be required to redefine the conditions for ordering
(and extending) detention due to the risk of recidivism in the fast-track procedure in
accordance with the above.

B-V

The Constitutional Court rejects the petitioners’allegation that the ECHR does not per-
mit detention due to the risk of recidivism. In point (c) of the first paragraph of Article
5, the ECHR specifies the possibility of ordering detention in cases “when it is reason-
ably considered necessary to prevent the defendant from committing an offence”. Nu-
merous examples from the case law of the European Court of Human Rights show that
detention due to the risk of recidivism is not contrary to the Convention — provided, of
course, that the other conditions are met, which are also defined in the Constitution.
The Constitutional Court also rejects the petitioners’ allegation that the ordering of
detention is contrary to the presumption of innocence referred to in Article 27 of the
Constitution. Despite the general assumption that preventive deprivation of liberty
is contrary to the presumption of innocence, this is actually true to a much lesser
extent than expected. This neglects the role of presumptions in law in general.

In particular, the purpose of legal presumption is to allow the court to make a decision
even in circumstances when the facts are not yet clear. Since the law normally deals
with historical events, which are by definition part of the past and therefore not scien-
tifically accessible (through an experiment), it is clear that in certain circumstances a
court cannot completely eliminate all remaining doubts concerning the relevant facts.
The fundamental presumption in criminal proceedings is of the innocence of the
suspect, the defendant or the accused. It has its origins in the old (enlightened) guide-
line for the legislative-political decision-making, which avers that it is better to acquit
ten guilty people than to sentence one innocent person. However, the presumption
of innocence does not primarily entail that everyone is regarded as positively inno-
cent in an absolute manner and actually outside the scope of the criminal law and
procedure. If that were true, then it would be impossible to even instigate criminal
proceedings against anyone because, due to the presumption of innocence, it would
be impossible to talk about a “reasonable suspicion” that the person committed a
criminal offence. This reasonable suspicion would be a logical contradiction to the
principle of innocence if the latter were interpreted as a static actual state and not as
a dynamic procedural transfer of the burden of proof. It is however true that Article
27 of the Constitution states that any person charged with a criminal offence shall
be presumed innocent (praesumptio iuris) unless found guilty by way of a final judg-
ment. The presumption of innocence therefore applies to guilt under criminal law
and encapsulates three concepts: the first is that the burden of proof (onus probandi)
rests with the plaintiff (the state) and not the defendant. The second is that the state,
as the plaintiff, carries the risk of failing to provide proof: “Actore non probante reus
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absolvitur”. And thirdly, which is identical in terms of meaning, is the principle of in
dubio pro reo, meaning that when in doubt a court must always acquit the accused.

B-VI

The second constitutional condition for the deprivation of liberty originates in the
second part of the provision of the second paragraph of Article 19 of the Constitu-
tion: “No one may be deprived of his liberty except pursuant to such procedures
as are provided by law”. Therefore, as is the case when determining the substantive
conditions for ordering and extending detention, here the Constitution also defines
the framework of the legislative regulation.
The first restriction is determined by the provision of the first paragraph of Article
20, pursuant to which detention is only permitted on the basis of a court order. The
notion of a court order necessarily includes the guarantees provided by the right to
judicial protection determined by Article 23 of the Constitution: only an independ-
ent, impartial court constituted by law may decide on detention. A court may be
deemed impartial only if prior to making a decision on detention it hears the views
of both parties, i.e. when deciding on detention, it must hear the prosecutor and the
person whose detention is being decided upon.
The requirement of a judicial decision also encompasses the constitutional provi-
sions on the equal protection of rights (Article 22 of the Constitution) and legal guar-
antees in criminal proceedings (Article 29). The provision of Article 22 guarantees
the equal protection of the rights of all in any proceedings before a court. Pursuant
to Article 29, anyone charged with a criminal offence must be guaranteed
(1) the right to have adequate time and facilities to prepare his defence;
(2) the right to be present at his trial and to conduct his defence;
(3) the right to produce all evidence to his benefit;
(4) the right not to incriminate himself or his relatives or those close to him, or to

admit guilt.
The provision of Article 22 guarantees a person whose detention is being decided
upon by a court the same rights as those enjoyed by the opposite party in the pro-
ceedings, i.e. the prosecutor. A minimum level of rights is guaranteed by Article 29.
In accordance with the Constitution, the person concerned has the right to be heard
and thereby the right to prove (1) the nonexistence of a reasonable suspicion that
he has committed the alleged criminal offence; (2) that detention is not absolutely
necessary for reasons of public safety, and (3) that in order to ensure public safety,
a milder measure of restricting liberty would suffice. The person must be given the
opportunity to reply to the evidence presented against him, and submit evidence to
support his statements. In order to make this possible, he must be given the oppor-
tunity to familiarise himself with the facts and evidence against him.
The Constitutional Court stresses in particular that the person concerned is not
obliged to prove anything. Under the provision of Article 27 of the Constitution, a
court is also subject to restrictions when deciding on detention. The wording of this
provision does indeed state that a person must be found guilty in order to overturn



73.

74.

the presumption of innocence. However, if the presumption of innocence applies to
criminal offences that have already been committed, then it must apply a fortiori in
respect of criminal offences that the person concerned may commit at some point
in the future. A different interpretation of the provision of Article 27 would imply
that the state presumes in advance that someone will commit a criminal offence. The
burden of proving the existence of a reasonable suspicion as an absolute necessity
for detention because of public safety concerns must rest with the prosecutor. If in
doubt, the court must rule that the conditions for detention have not been met.
The Constitution guarantees the right to legal remedies for a person against whom
detention has been ordered (Article 25). In this regard, note must be made of the
provision of the second paragraph of Article 20 of the Constitution which, in rela-
tion to the detention order in particular, specifies that a detained person must be
provided with the written court order with a statement of reasons, against which
he may appeal. In case No. U-1-98/91, dated 10 December 1992 (OdIUS I, 101), the
Constitutional Court took the view that the purpose of the provision of Article 25 of
the Constitution is not merely to give the person concerned the possibility to file a
legal remedy. It is primarily to enable the person concerned to effectively defend his
rights or legal interests. The right to legal remedy against a detention order may only
be effective if the court decision is explained point by point in a precise (and not gen-
eral or abstract) manner, thereby enabling an assessment to be made as to whether
the state has sufficiently met all the requirements imposed by the aforementioned
statutory provisions regarding the burden of allegation and the burden of proof. In
view of the requirements that must be met in order to comply with this Decision of
the Constitutional Court, the right to effective legal remedy cannot be guaranteed if
the detention order only contains the elements explicitly prescribed by the provision
of the second paragraph of Article 202 of the CrPA. This provision, in addition to
elements of an entirely formal nature, merely requires “a brief statement specifically
explaining the grounds for detention” in relation to the substantive elements. Apart
from the elements listed therein, a decision to deprive a suspect or an accused person
of his liberty due to a risk of recidivism must include a justification as to why the
deprivation of liberty is absolutely necessary for reasons of public safety, and list the
specific circumstances on the basis of which it is possible to conclude that the suspect
or accused person will repeat the criminal offence, carry out an attempted criminal
offence or commit an offence he is threatening to commit, and why the court consid-
ers this act to represent a danger to public safety.

The Constitutional Court finds that the provisions of the CrPA do not provide these
procedural guarantees to a person whose detention is being decided by a court. The
court may order and extend detention without giving the person concerned the right
to be heard and without giving him the opportunity to familiarise himself with the
facts and evidence against him (provisions of Articles 202, 203, 205, 207 and 361
of the CrPA). The person concerned has the right to inspect the file only once the
investigation has been initiated (fifth paragraph of Article 128 in conjunction with
Article 144 of the CrPA); in the event he has a defence counsel, the defence counsel
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may then inspect the file after the prosecutor has lodged a request for criminal pros-
ecution (Article 73 of the CrPA). In the detention order the court is required only to
provide a brief statement specifically explaining the grounds for detention (second
paragraph of Article 202 of the CrPA). The state prosecutor always has the option to
state his opinion on the matter before the court of second instance adopts its deci-
sion; however, the detainee is not informed of that opinion (first paragraph of Article
377 in conjunction with first paragraph of Article 403 of the CrPA).

Since the proceedings for deciding on the ordering, extension and release from de-
tention due to the risk of recidivism for a person whose detention is being decided
upon do not provide guarantees provided by the Constitution, they are not consist-
ent with the Constitution. Abrogation of those provisions of the CrPA governing the
proceedings for deciding on detention — with the exception of the second paragraph
of Article 202 of the CrPA — would mean that the courts could no longer order deten-
tion. Based on Article 48 of the CCA the Constitutional Court therefore only found
that these provisions are unconstitutional and it set a deadline within which the leg-
islature must remedy the aforementioned unconstitutionality. However, it abrogated
that part of the provision of the second paragraph of Article 202 of the CrPA that
defines the content of the statement of reasons for a detention order.

The Constitutional Court takes the view that, from a procedural law perspective,
the legislature must regulate this subject-matter so that, with regard to the risk of
recidivism, a special hearing will be provided by law where the judge will adjudicate
between the statements made by the state prosecutor and the defence, and where
there is doubt, the judge will rule that there is no risk of recidivism. The abrogated
provision of the second paragraph of Article 202 of the CrPA can be replaced by
defining the content of the detention order in accordance with the views expressed
in this decision. The legislature will regulate the procedural subjectmatter in detail
and, in this regard, the Constitutional Court draws attention to the constitutional
requirement that, firstly, every interference with the right to personal liberty must be
determined by procedural law and, secondly, that all constitutional guarantees apply
in this procedure as they stem from the fact that the person is given over to the judici-
ary precisely in order to benefit from judicial guarantees which cannot be provided
by the executive branch of power (second paragraph of Article 20 of the Constitu-
tion). This habeas corpus logic would be meaningless if the judicial branch followed
the same logic as the executive branch, i.e. predominantly based on the principle of
efficiency and not observing the procedural guarantees.

B-VII
When considering point 3 of the second paragraph of Article 201 of the CrPA, the
Constitutional Court, in accordance with Article 30 of the CCA, also considered the is-
sue of the constitutionality of the first paragraph of Article 201 and the first paragraph
of Article 361 of the CrPA. Since in its review of constitutionality the Constitutional
Court is not bound by the proposal of the applicant or petitioner, and it judged the
provisions of the first paragraph of Article 201 and the first paragraph of Article 361 of
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the CrPA to be related to the constitutional review of point 3 of the second paragraph
of Article 201 of the CrPA, it abrogated these two provisions as well.

The first paragraph of Article 201 of the CrPA provides for the obligatory detention
of a person reasonably suspected to have committed a criminal offence for which a
sentence of imprisonment of more than twenty years is prescribed by law. A court
may decide that “reasonable grounds exist” for it not to order detention, but the para-
graph implies that the legislature provided a presumption that there is a risk of ab-
sconding, risk of obstruction of the proceedings or risk of recidivism in all cases when
the defendant is facing twenty years of imprisonment. From a criminal procedural
law perspective, such presumption is unacceptable and indicates the legislature’s sup-
plementary motivation to allow detention to be ordered due to public disturbance,
which is not permitted by the Constitution. Such a presumption also presupposes
a constitutional assumption that, in cases which are punishable by twenty years of
imprisonment, detention is absolutely necessary either for the course of the criminal
proceedings or public safety.

In order to establish the legal presumption that it is absolutely necessary for a per-
son who might be sentenced to twenty years of imprisonment to be detained for
the criminal proceedings or for reasons of public safety is contrary to the first para-
graph of Article 20 of the Constitution. This provision requires a specific court order.
The Constitution here builds on the assumption that the legislature will prescribe
such legal grounds that allow the court to make a specific decision in each case as
to whether such grounds (still) exist. The general legal presumption for the neces-
sity of detention is also constitutionally unacceptable because it does not allow for
an assessment of whether detention is really absolutely necessary in each case. This
problem is somewhat mitigated, however, by the statutory provision that a court
may decide not to order detention if reasonable grounds exist — presumably grounds
that would refute the aforementioned general legislative presumption. However, the
latter presumption is not even specified, as the first paragraph of Article 201 does
not state whether it applies to the risk of absconding, the risk of proceedings being
obstructed, the risk of recidivism, or whether it really is just a matter of “public dis-
turbance”. Therefore it is also unclear what, in the legislature’s opinion, would consti-
tute “reasonable grounds” that could refute such a presumption. And because this is
not clear, then such provision is contrary to the constitutional right to legal remedies
determined by Article 25 of the Constitution; in such circumstances it is not possible
for the defence to know what should be stated as “reasonable grounds” for the court
to decide not to order detention. Moreover, the CrPA gives the impression that the
burden of proof (a mirror image of the legislative presumption) is placed on the
investigative judge or the three judge panel for pre-trial appeals, being required to
state the “reasonable grounds” that would refute the legislative presumption of the
necessity for detention. In reality, the burden of proof is, naturally, on the defence
contrary to Article 27 of the Constitution. Reference has already been made to the
fact that this article does not exactly introduce actual innocence, but it certainly un-
equivocally demands that the burden of proof in criminal matters be borne by the
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prosecution. There is no reason why this basic constitutional and procedural logic
should not apply to detention orders. For these reasons the Constitutional Court
abrogated the first paragraph of Article 201 of the CrPA.

The first paragraph of Article 361 of the CrPA provides that, if the accused is not
already in detention, a court may order detention if it imposes a sentence of im-
prisonment of five or more years. The legislature does not determine the rules for
assessing whether detention should be ordered. This decision is left to the court.
This provision is clearly contrary to the first paragraph of Article 20 of the Constitu-
tion, which demands a court order that must establish the absolute necessity for the
course of criminal proceedings or public safety. The Constitutional Court therefore
also abrogated the first paragraph of Article 361 of the CrPA.

C
The Constitutional Court adopted this decision pursuant to Articles 30,43 and 48 of the
Constitutional Court Act, composed of: Dr Tone Jerovsek, President, and Judges Dr Pe-
ter Jambrek, Mag. MatevZ Krivic, Mag. Janez Snoj, Dr Janez Sinkovec, Dr Lovro Sturm,
Franc Testen, Dr Lojze Ude, and Dr Bostjan M. Zupancic. The decision was reached
unanimously. Judges Krivic, Ude, and Zupanci¢ gave concurring separate opinions.

Dr Tone Jerovsek
President

CONCURRING OPINION OF JUDGE ZUPANCIC

In the case in question, I voted in favour of the Operative Provisions of the Decision and
the reasoning behind it, given that I agree with them both — to the extent of what they
covered. In my opinion, however, they both fell short of what they should have covered.
I have listed seven reasons for this position, which in my opinion represent a broader
frame of reference, within which we should also examine the issue of detention in
terms of the risk of recidivism.

First, it is evident that the Constitution does not support primarily inquisitorial,
so-called “mixed” criminal proceedings, but instead supports an adversarial system,
which the National Assembly also supported when adopting the currently valid
Criminal Procedure Act (hereinafter referred to as the CrPA). It is quite evident from
a series of constitutional provisions that the required constitutional concept in crimi-
nal proceedings is adversarial (accusatorial).

Here, I must first bring attention to the provision of Article 23 of the Constitution,
which grants every individual the right that the charges brought against him or her
are decided on by an impartial court. The notion of impartiality is essentially episte-
mological in nature. As is already evident from the term “impartiality” itself, this im-
plies, in particular, the absence of bias (prejudice). Since the era of Francis Bacon, the
lawyer, prosecutor, and father of epistemology, it has been clear that every instance



of research, even empirical and scientific research (in legal terminology: “investiga-
tion”), is subject to initial bias. This early bias is derived inevitably from the urgency
of creating a working hypothesis that serves as the foundation for every research
study and investigation. However, this inevitable bias of the researcher in empirical
sciences is ultimately neutralised through scientific experiment, which through the
language of objective reality either confirms or dismisses the working hypothesis.
Since empirical sciences deal with repetitive events, given that they study natural
laws that are permanent, objective and experimental verification is possible in sci-
ence, thus providing a final verification of the scientific hypotheses.

However, the subject of legal assessment does not cover natural laws that would be per-
manent and thus could be subject to experimental verification. The subject of legal as-
sessment is a one-time (historical) event. Historical events cannot be repeated through
an experiment and as such also cannot be demonstrated in experimental terms.

The sole guarantor of legal impartiality (objectivity) is the objectivity (impartiality)
of a court. The latter ultimately decides the accuracy of this or that hypothesis. If a
court lacks objectivity, then there is also no other feedback that would ensure that
a case would produce an objectively determined truth. Judicial bias is therefore a
completely essential element of a state’s rule of law (Article 2 of the Constitution).
So what is the constitutionally presumed bias of the courts?

Epistemological findings clearly indicate that bias is a protracted susceptibility to
information, and in legal situations, susceptibility to evidence from both parties to a
dispute. This also proceeds from a Slovene proverb that states that the truth can only
be learned through the sound of both bells.

Even bias, as the term itself indicates, is no different than (1) a premature and excessive
susceptibility to the arguments of one party and as a result of this (2) non-susceptibility
to the other party’s arguments in the dispute. The Slovene term “pred-sodek” (pre-judg-
ing) similarly points to the core issue when it implies that bias prematurely disconnects
the communication flow that provides information in conflict with prejudice (evidence).
Judicial impartiality is thus a protracted (in)decision — until the court’s final decision
is made — in a dispute. Throughout the legal history of Western civilisation it has
been shown that legal impartiality (objectivity, undecidedness) is the product of a
focused confrontation of two biases. As a result, procedural adversity is nothing but
an exchange of the actual burden of proof of both parties in a dispute (the principle
of free disposition) which (1) makes the court ambivalent (thus even indecisive), as
it lingers between the evidence presented by one or the other party, and which (2)
frees the court of its active involvement in the investigation of the criminal case, as it
forces it into a passive role.

The court’s ambivalence and passiveness are therefore constitutive elements of judi-
cial impartiality.

It is apparent that there are two leading principles of; in large part, inquisitorial
(mixed) criminal proceedings: the ex officio principle (in contrast to the principle of
free disposition) and the inquisitorial principle — in direct contrast to the constitu-
tionally premised impartiality of courts. How is a criminal court supposed to be im-
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partial, without even mentioning the investigating (so-called) “judge”, insofar as the
court acts on its own initiative (the ex officio principle) and insofar as it is committed
to independently investigating the magnitude of the criminal case in question (the
inquisitorial principle)?

In both aspects of its work, a criminal court in Slovene criminal proceedings is
bound by its initial working hypothesis regarding the defendant’s guilt. Without this
hypothesis of guilt, the criminal court itself (according to the ex officio principle and
the inquisitorial principle) would have no grounds for action. The constitutionally
defined presumption of innocence (Article 27), which must include three procedural
implications (the burden of proof on the prosecutor, the risk of failing to provide
proof that lies with the prosecutor, and in dubio pro reo), thus cannot find sufficient
expression in our, i.e. Slovene proceedings.

However, even more crucial for the impartiality of a criminal court is the procedural
requirement presented before the criminal court indicating that the criminal courts
themselves must bear the burden of proof; as they are responsible for the complete
and accurate determination of the facts. This systemically forces them into active iden-
tification with the initial hypothesis (regarding guilt) and systemically excludes the
possibility of their protracted undecidedness (until the end of the main hearing) until
a final judgment of acquittal or conviction is reached.

I therefore believe that (1) the term “investigating judge” is a contradictio in adjecto, as
such an actively involved investigator cannot be unbiased by nature but is literally
paid to act from a constitutionally largely problematic hypothesis (presumption, as-
sumption) regarding the guilt of the defendant. The ordering of detention by such an
investigator systemically inevitably leads to bias to the detriment of the defendant.
This is, inter alia, illustrated in detail by the large number of constitutional complaints
in detention cases.

In a situation where detention is being decided upon, a completely adversarial hear-
ing should be conducted, at which the burden of proof and the risk of failing to
provide proof regarding the substantive criteria associated with the danger the de-
fendant poses to society would be borne by the prosecutor. The court should be in
a position to be able to apply the presumption of innocence whenever doubt arises.
This is even more true in this case, given that it involves aleatory speculation with
regard to some future (not historic) event as to whether the defendant will indeed
(or not) repeat the criminal offence, carry out the attempted criminal offence, or in
fact commit the offence he is threatening to commit, in the future.

(2) As much as the main criminal hearing is merely a re-enactment of what was estab-
lished by the investigator during the criminal investigation, and insofar as the criminal
court conducting the hearing is committed to the ex officio principle and the inquisito-
rial principle, it is impossible to raise questions about the impartiality of the crimi-
nal court conducting the hearing. Despite certain adversarial additions in the current
CrPA, the criminal court conducting the hearing has been placed in a role in which it
alone bears the “burden of proof” and the “risk of failing to provide proof” — meaning
vis-a-vis an appellate court, the latter mostly acting ex officio (Article 383 of the CrPA).



Secondly, the adversarial criminal proceedings concept is the only one alongside the
constitutionally presumed equality of arms in a dispute between the state and an
individual (Article 29 of the Constitution) that satisfies the legality requirement in
the sense in which this legality is also imposed on the state by Article 2 of the Con-
stitution. On the other hand, this entails that primarily inquisitorial proceedings are
by nature not only unlawful, but also conceal the unlawfulness of repression in the
tradition of an undemocratic police state.

The unlawfulness of primarily inquisitorial proceedings increases proportionately
to the pressures making the suspect or defendant an object of court proceedings —
instead of being the subject of a legal dispute based on equality, as is prescribed by
Article 29 of the Constitution. The sole reason a defendant in criminal proceedings
is made an object of proceedings (in contrast to, for example, the subjectivity of a
procedural party to civil proceedings), is precisely the alleged danger attributed to
the defendant, which is also the reason for his prior detention. All those who, on ac-
count of the alleged danger of the perpetrator, draw the conclusion that it would be
impractical, unrealistic, etc., to speak of criminal proceedings as a dispute of equal
parties despite the unambiguous constitutional provision, implicitly renounce the
legality of criminal proceedings itself. Why?

Since the era of Hobbes, the fundamental postulate of the rule of law has been
the prevention of arbitrariness (using one’s own force) as an instrument to resolve
disputes. The purpose of law in general, the legality of a state, the rule of law, etc.,
is to substitute the power of logic for the logic of power. The main function of
each specific legal process and of the rule of law in general lies in this relocation of
the brute dominance of the superior party (also the state) to the level of the law-
ful (logical) processing of disputes. This is self-evident in private law, as that is the
venue where two equally vulnerable parties confront each other as equals before
the law and the court.

However, when the plaintiff is the state, such as in criminal proceedings, some start
pointing to the raison d’état; they suddenly overlook that the basic condition of any
legality should never be changed. If a party to a civil dispute were to prevail over
the other party by imposing restrictions on that party’s freedom, thus forcing it, for
example, to testify to its own detriment, this would be deemed completely unaccep-
table to that party. But when this occurs during criminal proceedings, this profound
inconsistency is often justified by the need to determine the truth in criminal pro-
ceedings — albeit at the price of the most serious interferences with an individual’s
personal integrity, dignity, and privacy. Hobbes already understood that this “truth”
in substantive criminal law is mainly an expression of the same predominance of
the state, which by way of criminal laws establishes the major premise of criminal li-
ability, and that this “truth” is relative, with no more profound significance than that
pursued by the legislature, noting that crimes cease once the laws labelling them as
crimes cease to exist (civil laws ceasing, crimes also cease.)

However, precisely on account of this “truth” which often only serves as a veil for
the blatant (and unlawful) predominance (of the power) of the state (as a party) in
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criminal proceedings, some remain unwilling to see this most fundamental inner
absurdity of criminal proceedings that contaminates the legitimacy and legality of
criminal proceedings.
Criminal proceedings, where the stakes are the highest - namely a person’s liberty as a
disputed subject is at stake, have a highly visible symbolic significance in society and
in the state. The unlawful contamination of criminal proceedings on account of “ef
fectiveness”, “the truth” etc., in the long term compromises the exact same normative
integration (general prevention) that is the sole profound moral and social meaning
of a society’s punitive practice.!
Thirdly, in light of the two standpoints mentioned above, it is evident that the state (the
executive branch) has no legitimate right to interfere with the privacy, dignity, and per-
sonal integrity of citizens in general, if it fails to prove beforehand in a determined, ar-
ticulated, and specific manner that the citizen in question violated the laws of the state.
Taking action against an individual merely on the premise of a reasonable suspicion
is seen as some sort of sanction in advance and is clearly contrary to the aforemen-
tioned “complete equality” (Article 29 of the Constitution). The state, as a party, is
not only given the right to act in criminal proceedings, but also the priority right
to actually interfere with the integrity of a citizen.? Therefore, it is no coincidence
that constitutional courts in democratic states already devote attention to reasonable
suspicion as the threshold for the commencement of such interferences.® In Slovenia,
the term reasonable suspicion, as determined in the Constitution and the CrPA, is
still an empty abstraction without the specified positions in the case law of the ordi-
nary courts or the Constitutional Court.
If constitutions allow the prior interference of the state with an individual’s integrity,
then that is a major exception from the above-mentioned principle of the aforemen-
tioned reciprocity between the detriment to an individual or to the state. Whenever
detention is at issue, this detriment is much worse than when investigations, seizures,
and the temporary deprivation of liberty (arrest) are implemented, even though they
all require an articulated, specific, and concrete reasonable suspicion.
Fourthly, this means that (a) the state gains the right to punish a citizen only when

(1) the facts have been correctly and fully established,

(2) the substantive legality principle has been strictly adhered to, and

(3) the constitutional rights of the citizen have been adhered to during the pro-

ceedings — the citizen’s criminal liability has been demonstrated before an
impartial and independent court.

For more on this, see Prvine pravne kulture [Elements of Legal Culture], Proces [ Procedure], Ljubljana 1995, pp.
179-206.

See part of the extensive foreign case law regarding this issue in Ustavno kazensko procesno pravo [Constitu-
tional Criminal Procedural Law of the Republic of Slovenia), Ljubljana 1995, the chapter entitled Preiskave in
zasegi [Searches and Seizures}, pp. 377-324.

See part of the extensive foreign case law regarding this issue in Ustavno kazensko procesno pravo [Constitu-
tional Criminal Procedural Law of the Republic of Slovenia], Ljubljana 1995, the chapter entitled Preiskave in

zasegi [Searches and Seizures], pp. 377-324.



However, the state gains the right to the preventive deprivation of liberty solely on
account of an explicit constitutional provision. This detention is restricted to the
grounds of jeopardising public safety.

Fifthly, this logically results in the prior deprivation of liberty (detention) on
grounds of the risk of recidivism only being a very exceptional advance version of
the final punishment.

All the correctness and completeness in determining the factual issues, all the substan-
tive legal criteria, and all the constitutional procedural guarantees to which a suspect
and defendant are entitled in the process of determining a person’s final criminal liabil-
ity should be a fortiori provided at a time when it is still not even finally resolved that
such person is guilty of anything and when an interference with their freedom, dignity,
privacy, and civic integrity is ordered against such person based on pure speculation that
that person might (or may not) repeat in the future something that has yet to be proven
was even committed by this person, carry out an attempted criminal offence for which
his liability has yet to be demonstrated, or commit an act that was merely threatened.
Sixthly, this anticipation of punishment and the ensuing detention as its immediate
legal consequence represent an anomaly and contradiction in the constitutional dimen-
sions of criminal proceedings. Since the Constitution explicitly states (in its Article 20)
that a person reasonably suspected of having committed a criminal offence may be
detained only when this is absolutely necessary for reasons of public safety, this anoma-
lous exception should be accepted. A discussion could be initiated as to whether this
constitutional provision collides with some other provisions — even, for example, with
the presumption of innocence determined in Article 27. However, precisely for that rea-
son, it is clear that a prior interference with the integrity of the accused citizen requires
just the opposite logic than that characterising the provisions of the CrPA in question
(regarding detention) and as a result the majority of case law based thereupon.

Since detention for the person concerned, regardless of the refinements in legal termi-
nology, is punishment in the present for something he has not committed, and on the
basis of criminal liability, which still needs to be, if at all, determined, such (1) determi-
nation of reasonable suspicion regarding criminal liability for some act, as well as (2)
the determination of the likelihood that the person could possibly commit another
criminal offence, should be subject to that much more accurate substantive law and
procedural regulation. Since it does not specify special adversarial proceedings and does
not specify (lex certa) in which cases detention is permitted, the valid CrPA essentially
does not separately regulate this type of determination. A provision in the second para-
graph of Article 202 best characterises this segment, as it merely requires that a “brief
explanation” be provided by the investigating “judge” for the detention order.
Seventhly, I strongly believe that such problems in the valid CrPA are symptomatic
of the authoritative and police-centred conception of criminal proceedings. Simi-
larly, I am deeply convinced that this and the same kind of concept of criminal pro-
ceedings is completely incompatible with the Constitution.*

4

For more on this, see Med drZavo in posameznikom: Privilegij zoper samoobtozbo [Between the State and the
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As mentioned above, the Constitution requires the impartiality of the courts (Article
23), while the investigating “judge” and the court ruling on the matter both adhere
to the ex officio principle and the inquisitorial principle, which are both incompatible
with the notion of court impartiality.® In Article 29, the Constitution requires the
complete equality of parties (between the state and the individual) to criminal pro-
ceedings. However, the drafter of the CrPA satisfied this required equality of parties
merely formally, despite the National Assembly expressly requesting the drafting of a
systemically adversarial criminal procedure during the adoption of this Act. What is
the point of speaking of party equality if the CrPA systemically puts the court itself in
a biased inquisitorial position that opposes that of the defendant? This also applies
to the detention order. Here, the defendant and the investigating “judge”, and not the
defendant and the prosecutor, as is normally the case, are put on opposing sides.
There is no wording in the Constitution indicating that criminal proceedings have
to be primarily inquisitorial, thus mostly oriented towards the effectiveness of crimi-
nal repression. On the contrary, the Slovene Constitution dedicates at least twelve
articles (Articles 17, 18, 19, 20, 21, 23, 24, 27, 28, 29, 30, and 31) to the rights of the
defendant. The tenor of these provisions is clear and in favorem defensionis.

Since the aforementioned provisions include the achievements of Western civilisa-
tions from the Magna Carta (1215) to the present day, they cannot be considered
merely in the grammatical and exegetical sense.

In that respect the Constitution represents a hermeneutical top of the spiral of
civilisation.

The phrases noted in individual constitutional provisions evoke countless and ex-
tremely complicated aspects of a person’s freedom. Dozens of principles, hundreds
of doctrines, and thousands of rules covering a specific branch of law hide behind
the constitutional syntagmas. For example, behind the following sentence in Article
28 of the Constitution: “No one may be punished for an act which had not been
declared a criminal offence under law or for which a penalty had not been pre-
scribed at the time the act was performed., there lies hidden criminal substantive
law that is comprehensive, complex, systemic, and, in its details, highly complicated.
Therefore, through its understanding and when assessing the constitutionality of in-
dividual statutory provisions, including those covering detention, it is the Constitu-
tional Court’s task to identify the purpose of the Constitution as an advancement of

Individual: Privilege against Selfincrimination], Pravnik, No. 1-3/96, p. 19.

For more on this, see the paper Prispevek k teoriji kontradiktornosti v kazenskem procesu {A Contribution to the
Theory of Adversarial Procedure in Criminal Proceedings}, Kazensko procesno pravo { Criminal Procedural Law
of the Republic of Slovenia], Official Gazette RS, Ljubljana 1991, pp. 285-310. Here, in particular, the epis-
temological findings regarding impartiality should be emphasised — with regard to the fact that the person
investigating an issue alone (the inquisitorial principle, the ex officio principle), thus the one who formulates
the initial and working hypothesis, cannot be impartial. This initial hypothesis for the court can only be a
hypothesis of the guilt of the defendant under the current legislation on criminal proceedings. The formula-
tion of this hypothesis of guilt should be completely shouldered by the prosecutor’s office (the burden of

proof), instead of burdening the court via this systemic bias!



civilisation and to assess the specific constitutional beginnings in light of the whole
from which they originated.

If the majority were able to see this whole in the case in question, I strongly believe
that the present biased context of the inquisitorial ordering of detention would at
a minimum be abrogated as it contravenes the constitutional intention. The legis-
lature would thus be given a clear message as to the constitutional inadmissibility
of not only such regulatory framework for ordering detention, but also of the pri-
marily inquisitorial conception of the valid Criminal Procedure Act in general. The
aforementioned explicit instruction of the National Assembly is one more reason to
support such a decision.

The ignominious tradition of a police state, which, after all, is characterised as pri-
oritising the repression of criminal acts over the protection of citizen’s subjectiv-
ity, which the Slovene Constitution explicitly specifies as its fundamental postulate,
would thus be terminated.

Dr Bostjan M. Zupanci¢

CONCURRING OPINION OF JUDGE DR LOJZE UDE,
JOINED BY JUDGE MAG. MATEVZ KRIVIC

I voted for the Operative Provisions of the Decision, but I do not entirely agree with
the reasoning in the Decision of the Constitutional Court, which was adopted unani-
mously with regard to the operative provisions. In particular, I would like to point out
two definitions in the reasoning that are in my opinion theoretically questionable or
that make it possible that too farreaching conclusions can be drawn thereupon.

It is stated in the last sentence of Paragraph 21 of the reasoning (the reasoning under
B — II) that at the level of constitutional law the criminal procedure is regarded as
a “procedure of a substantive importance” in the decisions of constitutional courts.
The substantive constitutional rights of an individual are the legislative subject of the
criminal procedure.

Theoretically, it is not acceptable to use the concept of the procedure of a substantive
importance. It would appear from the wording of Paragraph 21 that the procedure of
a substantive importance allegedly consists of the constitutional procedural rights. It
does not entail that certain procedural rights acquire the quality of substantive rights
by being determined in the Constitution. Rather, they are procedural rights of such
rank that they form a part of the so-called procedural public order. If these funda-
mental procedural rights are not regulated and guaranteed in a specific procedure,
then we cannot speak of proceedings in a civilised society. However, these constitu-
tional rights have a procedural nature. It seems that the definitions in the Decision
try to give greater weight to procedural rights by including them within the concept
of the “procedure of a substantive importance”. Procedural rights themselves are of
such importance and in specific situations even prevail over substantive rights so that
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they do not need such a terminological crutch. The constitutional rights determined
in particular in Articles 22,23, 24, and 25 of our Constitution, and with regard to the
criminal procedure also in Articles 19 and 20, are of a rather distinctive procedural
nature. It is, however, true that in some constitutional provisions procedural and
substantive rights are intertwined.

I would not feel the need to respond to the individual terms in the reasoning if some
of those terms did not entail a risk of underestimating the purely procedural rights
that are actually crucial in judicial proceedings.

In Point 4 of the Operative Provisions, the Constitutional Court decided that the pro-
visions of the Criminal Procedure Act governing the decision-making procedure for
ordering, extending, and releasing an individual from detention are inconsistent with
the Constitution. It further appears from the reasoning that according to the Con-
stitutional Court these provisions are not consistent with the Constitution because
the court may order and extend detention without giving the person concerned the
possibility to be heard and to familiarise himself with the facts and evidence against
him (Paragraph 74 of the reasoning in section B — VI). The state prosecutor always has
the possibility to state his opinion on the matter before the court of second instance
adopts its decision, however, the detainee is not informed of that opinion.

In general, I agree with such reasoning. At the same time, however, I would like to
draw attention to the open issue of the adversarial nature of criminal proceedings.
I do not agree with the simplified position that criminal proceedings have to be
adversarial in their entirety or that it is exclusively and only adversarial criminal
proceedings that satisfy the principle of the state governed by the rule of law referred
to in Article 2 of the Constitution. I am not, of course, a proponent of inquisitorial
criminal proceedings. But I am of the opinion that the adversarial nature of crimi-
nal proceedings still needs to be examined in detail. It has to be taken into account,
namely, that criminal proceedings do not involve two parties that have, as in civil
proceedings, conflicting interests, i.e. their own interests. In criminal proceedings a
state (i.e. an organised society) is represented by the state prosecutor, who does not
have his own personal interest in succeeding in criminal proceedings. On the op-
posite side is the defendant with his own personal interests; furthermore, also the
injured party (either as a potential subsidiary prosecutor or as a claimant demanding
damages within criminal proceedings) defends his own interests in criminal proceed-
ings. For this reason, the issue of the adversarial nature of criminal proceedings is
more complex than in the case of civil proceedings.

Of course, in criminal proceedings the question arises as to whether and to what
extent this adversarial principle should be applied during the specific stages of pro-
ceedings, for example during the investigation procedure, representing the basis for
issuing an indictment or for discontinuing criminal proceedings, or to what extent
such adversarial principle should be applied when ordering detention. To apply the
adversarial principle in its entirety also while discussing the concept of a “reasonable
doubt” would give rise to the question of whether the investigation as a special part
of the procedure is reasonable.



I draw attention to these issues because otherwise the requirement to give the de-
fendant the possibility to acquaint himself with the incriminating facts also when
the decision is being adopted regarding ordering, extending, or being released from
detention, could also be understood in the sense that when a decision regarding de-
tention is being adopted the defendant has to be granted the same rights as during
the adversarial main hearing.

Dr Lojze Ude

Mag. Matev? Krivic
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Decision No. Up-185/95, dated 24 October 1996

DECISION

At a session held on 24 October 1996 in proceedings to decide upon the constitutional
complaint of P. K., M., represented by L. $.-U., attorney in L., the Constitutional Court

decided as follows:

The constitutional complaint of P. K. against Kranj District Court Order No. Ks 20/96,
dated 30 January 1996, in conjunction with Ljubljana Higher Court Order No. Kp
153/96, dated 13 February 1996, is dismissed, and in the remaining part the constitu-
tional complaint is rejected.

Reasoning

A

On 30 January 1996, the complainant lodged a constitutional complaint claiming
that his detention had expired on 29 January 1996; however, neither he nor his at-
torney received an order extending his detention.

The complainant is allegedly being detained without a court order. Consequently, his
rights determined by Articles 19, 20,27, and 32 of the Constitution have allegedly been
violated. On 21 February 1996, the complainant supplemented his constitutional com-
plaint by stating that he challenges the Orders referred to in the operative provisions
of this Decision as his detention was allegedly extended by a note of the court, not by a
court order. In addition, he claims that the risk of absconding on which his detention
is grounded does not exist. The complainant proposes that he be released.

By the challenged Order, the District Court decided to extend the detention. It de-
cided on the extension prior to the expiry of two months following the last session
of the three-judge panel for pre-trial appeals when an order on extension had been
issued with the reasoning that it was adopted to remedy the uncertainty in the op-
erative provisions of District Court Order No. Ks 220/95, dated 21 December 1995,
with regard to the period for which the detention had been extended. In the opinion
of the District Court, the grounds for detention due to the risk of absconding are



substantiated by the existence of concrete circumstances. The District Court refers to
the complainant’s wish and possibility to take up employment and live in A., which
it substantiates by statements of witnesses questioned during the investigation and at
the main hearing. The Higher Court rejected the complainant’s appeal against this
Order as unfounded. It rejected the complainant’s statements regarding the date of
the decision on his detention on the grounds that the threejudge panel for pre-trial
appeals acted in accordance with the provisions of the second paragraph of Article
207 of the Criminal Procedure Act (Official Gazette RS, No. 63/94 — hereinafter re-
ferred to as the CrPA). In the opinion of the Higher Court, according to this provi-
sion, the three-judge panel for pre-trial appeals must review, following the expiry of
two months from the last [detention] order, whether the grounds for detention still
exist, and, if it decides to extend the detention, it is not obligated to decide explicitly
on the duration of the extension, as the court of first instance is alleged to have need-
lessly done. The Higher Court also confirmed the reasons in the first instance Order
regarding the existence of the grounds for detention due to the risk of absconding.
On the basis of Article 56 of the Constitutional Court Act (Official Gazette RS, No.
15/94 — hereinafter referred to as the CCA), the constitutional complaint was sent to
the Kranj District Court and the Ljubljana Higher Court. The courts did not reply to
the statements made in the constitutional complaint.

B
The panel of the Constitutional Court accepted for consideration the constitutional
complaint against the acts referred to in the operative provisions of this Decision;
however, it did not accept the constitutional complaint {in the part} in which the
complainant challenged the previously issued detention orders. The reasons for such
decision of the Constitutional Court are substantiated in Order No. Up-185/95 of the
Constitutional Court, dated 19 June 1996.
The Constitutional Court examined the case file of the Kranj District Court in the
criminal case against the complainant, No. K 315/95.
The complainant alleges that the conditions for detention were not fulfilled, since
the grounds for detention due to the risk of absconding did not exist. According to
the provision of the second paragraph of Article 19 of the Constitution, no one may
be deprived of their liberty except in such cases and pursuant to such procedures as
are provided by law.
According to the provision of the first paragraph of Article 20 of the Constitution,
a person reasonably suspected of having committed a criminal offence may be de-
tained only on the basis of a court order when this is absolutely necessary for the
course of criminal proceedings or for reasons of public safety.
The notion “necessary for the course of criminal proceedings” also refers to ensuring
the defendant’s presence at the criminal proceedings, as otherwise the criminal pro-
ceedings cannot be carried out. Detention on the basis of the so-called grounds for
detention due to the risk of absconding may only be ordered if the conditions deter-
mined by the Constitution and the law are fulfilled. Point 1 of the second paragraph
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of Article 201 of the CrPA determines that detention may be ordered if the [affected}
person is in hiding, if it is not possible to ascertain their identity, or if there are other
circumstances indicating the risk that they may abscond.

A court’s conclusion that there exists a risk of absconding must be based on clearly
established circumstances on the basis of which it can be concluded with high prob-
ability that the interested person would flee. It cannot be substantiated only by the
gravity of the criminal offence or the severe penalty prescribed. However, these cir-
cumstances may confirm or refute the risk of absconding if they are linked to other
circumstances that concern above all the {affected] person’s character, residence, pro-
fession, assets, family links, and all other ties with domestic or foreign environments,
as well as the expectation of a severe sentence. The court must determine if such
circumstances exist and assess if the risk of absconding is greater than the uncertainty
that an individual would undoubtedly face if he or she absconded. Such a stand-
point regarding the risk of absconding as grounds for detention (paragraph 1 (c) of
Article 5 of the Convention on the Protection of Human Rights and Fundamental
Freedoms; Official Gazette RS, MP, No. 7/94 — hereinafter referred to as the ECHR)
has repeatedly been adopted by the European Court of Human Rights (e.g. in the
Judgment in the case of Wemhoff v. Germany, dated 27 June 1968 — Publ. ECHR, Ser.
A, Vol. 7; in the Judgment in the case of Neumeister v. Austria, dated 27 June 1968 —
Publ. ECHR, Ser. A, Vol. 8; in the Judgment in the case of B. v. Austria, dated 28 March
1990 — Publ. ECHR, Ser. A, Vol 175; in the Judgment in the case of Letellier v. France,
dated 26 June 1991 — Publ. ECHR, Ser. A, Vol. 207).

In relation to the complainant, the courts based the suspicion that he might abscond
not only on the gravity of the criminal offence that the complainant was charged with,
but also on the other circumstances referred to in Paragraph 2 of the reasoning of this
Decision. The courts thus satisfied the above-cited conditions in relation to establishing
the risk of absconding. The detention of the complainant was extended in conformity
with the conditions determined by Articles 19 and 20 of the Constitution. Consequent-
ly, the challenged acts did not violate the complainant’s right to personal liberty.

The complainant further asserts violations of Articles 27 and 32 of the Constitution,
without explaining what allegedly constituted these violations.

Insofar as the alleged violations may relate to the challenged acts, it has to be noted
that ordering or extending detention in accordance with constitutional provisions does
not constitute a violation of the presumption of innocence under Article 27 of the
Constitution. On the basis of the explicit provision of the first paragraph of Article 20
of the Constitution, an interference with personal liberty is already admissible if rea-
sonable suspicion has been established. In this regard, the Constitutional Court refers
to the reasons stated in its Decision No. U-I-18/93, dated 11 April 1996 (OdIUS YV, 40)
in their entirety. In the cited Decision, the constitutionality of certain provisions of the
CrPA regarding detention were decided on. The fact that interferences with personal
liberty are admissible, however, entails that interferences with the right determined by
Article 32 of the Constitution are admissible as well, and therefore there has also been
no violation insofar as the complaint concerns a restriction of freedom of movement.



10.

11.

12.

As, in view of the above, the challenged acts did not result in the alleged violations of
human rights, it was necessary to dismiss the constitutional complaint as unfounded.
Moreover, the alleged violation of the right to personal liberty resulting from the fact
that the complainant had been detained for a specific period of time without a court
order cannot be part of the constitutional complaint against the challenged acts. The
District Court Order can take effect regarding the complainant only from the mo-
ment it has been served on him and thus cannot refer to a prior deprivation of liberty.
This part of the constitutional complaint may only entail that the complainant’s right
to personal liberty was violated by a potentially unlawful action that was allegedly
not based on a court order. According to the provision of the second paragraph of Ar-
ticle 157 of the Constitution, if other legal protection is not provided, the court having
jurisdiction to review administrative acts decides on the legality of individual actions
that interfere with constitutional rights. In accordance with the statutory regulation
in force, this is the Supreme Court. Therefore, in relation to the violations of rights
that the complainant alleges in this part, not all legal remedies have been exhausted.

According to the provision of the first paragraph of Article 51 of the CCA, a consti-
tutional complaint may only be lodged after all legal remedies have been exhausted.
According to the provision of the second paragraph of this Article, the Constitu-
tional Court may exceptionally decide on a constitutional complaint before the
exhaustion of all extraordinary legal remedies if the alleged violation is manifestly
obvious and if irreparable consequences for the complainant would result from the
implementation of the individual act. In this part, the complainant’s proposal that
his constitutional complaint be considered as soon as possible may be understood
as a proposal for exceptional consideration. The Constitutional Court therefore as-
sessed whether the conditions determined by the second paragraph of Article 51 of
the CCA were fulfilled.

Before the challenged District Court Order was issued, the complainant had been in
detention on the basis of Kranj District Court Order No. Ks 220/95, dated 21 Decem-
ber 1995, in conjunction with Ljubljana Higher Court Order No. Kp 1203/95, dated
29 December 1995. The cited District Court Order was served on the complainant,
with 23 November 1995 stated as the date of the session of the Court, and by Order
No. Ks 220/95, dated 8 January 1996, the Court issued an order correcting the mistake
in relation to the date of the session of the court. The operative provisions of that Or-
der determined that the complainant’s detention was to be extended on the grounds
of a risk of absconding “for a further two months, i.e. until 29 January 1996 In ac-
cordance with the second paragraph of Article 207 of the CrPA, this Order, which
was issued on 21 December 1996, could have extended the detention for two months,
i.e. until 21 February 1996. Considering the cited provision of the CrPA, a court deci-
sion in which the date is not defined would produce effects for two months or until
a different decision is adopted. However, the court of first instance added a precise
date determining the duration of the detention. It was not required to do so, as the
Higher Court observes, and by doing so it generated an inherent contradiction in the
operative provisions of the challenged Order.
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13.

14.

This contradiction was neither remedied by the appellate court when it decided on
the appeal against the extension of the detention, nor by the threejudge panel for
pre-trial appeals of the court of first instance, to which the judge presiding over the
complainant’s trial panel submitted the case file for a decision on the extension of
the detention. Such concerns a question of legality, which the Constitutional Court
only considers insofar as it may also entail a violation of a constitutional right. Ac-
cording to the provision of the third paragraph of Article 15 of the Constitution, the
constitutional right to personal liberty may be limited only by the rights of others
and in such cases as are determined by the Constitution. The first paragraph of Arti-
cle 20 of the Constitution, however, determines that a person may be detained only
on the basis of a court order. This entails that detention is only possible if it is “cov-
ered” by a judicial decision. An exception, which the Constitution envisages in this
regard, is contained in the second paragraph of Article 20. It determines that upon
detention, but no later than 24 hours thereafter, the detained person must be handed
a written court order with a statement of reasons.

The constitutional provision of Article 20 regulates the admissibility of interferences
with a constitutional right. The constitutional provision as well as the statutory regu-
lation adopted on the basis thereof to regulate this interference in accordance with
the second paragraph of Article 19 of the Constitution must therefore be interpreted
restrictively and applied in such manner that there will be no doubt about the man-
ner and the moment of the interference with the constitutional right. In the com-
plainant’s case, however, such doubt existed. Therefore, it would have been necessary
to presume that the District Court extended the detention until the date that is clearly
defined in the operative provisions of the Order, which in the case at issue would have
been to the benefit of the complainant. The complainant’s detention was ordered on
15 September 1995 at 7:30. Therefore, the extension of the detention until 29 January
1996 entailed an extension until 7:30 on that date. If the court failed to serve on the
complainant a reasoned order extending his detention by that time, then, consider-
ing the first sentence of the second paragraph of Article 20 of the Constitution, it was
required to do so no later than within 24 hours. According to the complainant’s state-
ments, confirmed by the documents in the case file, District Court Order No. Ks 20/96,
dated 30 January 1996, was served on the complainant on 30 January 1996 at 15:40.
The detention of the complainant on 30 January 1996 between 07:30 and 15:40 thus
lacked the legal basis required by the provision of the second paragraph of Article 20
of the Constitution. A delay may, of course, occur in the implementation of a court
decision to annul {a detention order}] or to not extend detention. In the complainant’s
case, however, this delay amounted to more than eight hours following the expiry of
the constitutional time limit for serving a court order.

As a result, a violation of the first paragraph of Article 19 of the Constitution in this
part is manifestly obvious.

However, the other condition determined by the second paragraph of Article 51 of
the CCA is not fulfilled. It allows the exceptional consideration of a constitutional
complaint only if a Constitutional Court decision can prevent the implementation



15.

of an unconstitutional act that would cause the complainant to suffer irreparable
detrimental consequences. However, as regards the complainant, these detrimental
consequences had already ceased with the serving of the Kranj District Court Order
referred to in the operative provisions of this Decision.

In the constitutional complaint the complainant did not demonstrate that he had ini-
tiated legal protection against the alleged violation in accordance with the provision of
the second paragraph of Article 157 of the Constitution, and the Constitutional Court
did not explicitly require him to do so, as the above-mentioned condition for excep-
tional consideration of the constitutional complaint was in any event not fulfilled. The
part of the constitutional complaint that challenges the legality of the interference
with the applicant’s constitutional rights by an action had to be rejected, in accordance
with the provision of the second indent of the first paragraph of Article 55 of the CCA,
because the procedural conditions for its consideration are thus not fulfilled.

C
The Constitutional Court adopted this Decision on the basis of the first paragraph
of Article 59 and the second indent of the first paragraph of Article 55 of the CCA,
composed of: Dr Tone Jerovsek, President, and Judges Mag. Matevz Krivic, Mag. Janez
Snoj, Dr Janez Sinkovec, Dr Lovro Sturm, Franc Testen, Dr Lojze Ude, and Dr Bostjan
M. Zupancic. The Decision was reached unanimously.

Dr Tone Jerovsek
President
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Decision No. Up-286/01, dated 11 December 2003

DECISION
At a session held on 11 December 2003 in proceedings to decide upon the constitu-
tional complaint of A. A., from Z., the Constitutional Court
decided as follows:
The constitutional complaint of A. A. against Maribor Higher Court Order No.

Kp 556/2001, dated 19 June 2001, in relation to Maribor District Court Order No.
Ks 393/2001, dated 12 June 2001, is dismissed.

Reasoning

A

. The complainant filed a constitutional complaint against a Maribor Higher Court

Order. By that Order the Higher Court dismissed her appeal against the Maribor
District Court Order by which home detention imposed on the complainant was ex-
tended by an additional month. On 15 March 2001, due to the reasonable suspicion
that the complainant had committed the criminal offence of abuse of office or of
ficial duties determined by the second paragraph in conjunction with the first para-
graph of Article 244 and with Article 25 of the Criminal Code (Official Gazette RS,
Nos. 63/94 etc. — hereinafter referred to as the CC), the investigating judge ordered
home detention on grounds of the risk of absconding. A threejudge panel for pre-
trial appeals (hereinafter referred to as the panel of judges) then extended the home
detention until 14 June 2001.

. Upon the proposal of the investigating judge, on 12 June 2001 the panel of judges

again extended the home detention until 14 July 2001 by the challenged Order. In
the reasoning of the Order the panel explained that there existed a reasonable suspi-
cion that the complainant had committed the alleged criminal offence, and that the
investigation had to be continued. Only after all the evidence had been taken within
the framework of the investigation would the State Prosecutor’s Office be able to de-
cide whether it should file an indictment against the complainant, and more time was



needed to take this evidence. In the opinion of the panel of judges, the previous course
of the investigation had shown that the investigating judge had striven for the inves-
tigation to be concluded as quickly as possible. Furthermore, also the complainant
allegedly contributed to the duration of the investigation, as in her written statement
of defence, which she filed only on 31 May 2001, she had made a motion that certain
evidence be taken. The panel of judges assessed that there still existed a real danger
that the complainant would avoid criminal proceedings by fleeing abroad, as she was
unemployed and also her husband was abroad, as he had left the country right after re-
lease from home detention. The measure of having to regularly report to the police sta-
tion, which the complainant had proposed as a substitute measure, was allegedly not
appropriate considering the real risk of absconding and the seriousness of the alleged
criminal offence, therefore home detention was allegedly absolutely necessary in order
for the criminal proceedings to be carried out. The complainant appealed against the
Order issued by the panel of judges to the Higher Court, which dismissed her appeal.
It concurred with the findings and reasoning of the court of first instance regarding the
existence of the risk of absconding, which is one of the grounds for detention.

In the constitutional complaint the complainant inter alia alleges that the extension
of home detention was simply decided on by the panel of judges of the District Court,
and that there were allegedly no grounds for home detention. In the constitutional
complaint, which was not drafted by a lawyer, the complainant states certain facts
that allow the conclusion that she challenges the existence of the risk of absconding
and that she wishes to demonstrate that home detention could be substituted for by
a more lenient measure (e.g. that she was willing to surrender her and her children’s
passports and that the investigation had been instituted against her when she was in
Y. Y. Y, after which she had nevertheless returned home).

An indictment against the complainant was filed before the Maribor District Court
on 31 August 2001.

At a session held on 9 October 2001, the panel of the Constitutional Court accepted
the constitutional complaint for consideration in the part and regarding the allega-
tions that refer to the two Orders mentioned in 