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DECISION 
 

At a session held on 7 October 2021, in proceedings initiated upon an order of the 

Constitutional Court and in proceedings to review constitutionality and legality initiated by 

the sole trader Stanislav Vrhunec, s. p., Kranj, and others, all of whom are represented by 

the Završek & Šnajder Law Firm, o. p., d. o. o., Ljubljana, the Constitutional Court 

 

 

d e c i d e d  a s  f o l l o w s :  

 

1. Point 4 of the first paragraph of Article 39 of the Communicable Diseases Act 

(Official Gazette RS, Nos. 33/06 – official consolidated text, 49/20, 142/20, 175/20, 

15/21, and 82/21) is inconsistent with the Constitution. 

 

2. The National Assembly must remedy the inconsistency established in the 

preceding Point within two months of the publication of this Decision in the Official 

Gazette of the Republic of Slovenia. 

 

3. Until the established inconsistency referred to in Point 1 of the operative 

provisions is remedied, point 4 of the first paragraph of Article 39 of the 

Communicable Diseases Act shall apply, including to services.  

 

4. The Ordinance on the Temporary Prohibition of Offering and Selling Goods and 

Services to Consumers in the Republic of Slovenia (Official Gazette RS, Nos. 25/20, 

29/20, 32/20, 37/20, 42/20, 44/20, 47/20, 53/20, 58/20, and 59/20) was inconsistent 

with the Constitution.  

 

5. The findings referred to in the preceding Point of the operative provisions shall 

have the effect of abrogation. 

 

 

R E A S O N I N G  

 

 

A  
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1. The petitioners, who are economic entities of different legal organisational forms, 

propose a review of the constitutionality and legality of the Ordinance on the Temporary 

Prohibition of Offering and Selling Goods and Services to Consumers in the Republic of 

Slovenia (hereinafter referred to as the Ordinance), namely only in the part that refers to 

offering services. The Ordinance was adopted by the Government on 15 March 2020, but 

entered into force on 16 March 2020, and has already been amended and revised a 

number of times. Substantively, the petitioners also challenge Article 39 of the 

Communicable Diseases Act (hereinafter referred to as the CDA), which was the legal 

basis for adopting the Ordinance. 

 

2. The petitioners allege that the Ordinance was adopted without a legal basis because 

Article 39 of the CDA allegedly only provided a legal basis for a limitation or prohibition on 

offering and selling individual types of goods and services, but not also for a prohibition 

on providing services. Hence, the Ordinance allegedly severely and without any legal 

basis interferes with the right to free economic initiative determined by Article 74 of the 

Constitution, the right to security of employment determined by Article 66 of the 

Constitution, the freedom of work determined by Article 49 of the Constitution, and the 

right to social security determined by Article 50 of the Constitution, while Article 39 of the 

CDA, which served as the basis for the adoption of the Ordinance, was allegedly 

insufficiently precise. The measures referred to in Article 39 of the CDA are allegedly 

determined with insufficient precision, and according to the petitioners, they should also 

contain safeguards against arbitrary actions of the state power. Hence, the CDA should 

contain both determinate criteria for determining individual measures and also the legal 

basis for determining the temporal limitation and frequency of the verification of the 

further necessity of the duration of the limitation at issue, such as detention. 

Consequently, Article 39 of the CDA is allegedly inconsistent with Article 2 of the 

Constitution. 

 

3. According to the petitioners, restrictive measures such as the challenged measure, 

which prohibits the offering and selling of services, may only be determined by a law, 

whereas they may also be determined by an implementing regulation if the hierarchy of 

general acts determined by Article 153 of the Constitution is observed and the state 

administration is bound by the Constitution and the law referred to in Article 120 of the 

Constitution. They add that the Ordinance does not satisfy the lex certa principle, as it is 

unclear and ambiguous, and it enables completely different interpretations as to which 

activities are permitted and which are prohibited. Therefore, it is also inconsistent with 

Article 2 of the Constitution. The petitioners further allege that in the Republic of Slovenia 

a state of emergency, as referred to in Article 92 of the Constitution, has not been 

declared and that the existence of the state is jeopardised because the economy cannot 

function. Since Article 39 of the CDA gives the Minister of Health the authorisation to 

adopt implementing regulations that have the force of law, also the principle of the 

separation of powers (Article 3 of the Constitution) is allegedly interfered with. 
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4. The petition was sent to the National Assembly and the Government, which replied 

thereto. As regards the alleged unconstitutionality of Article 39 of the CDA, the National 

Assembly claims that points 2, 3, and 4 of the first paragraph of Article 39 of the CDA 

concern three of the “other special measures” that are part of the special measures for 

preventing and managing communicable diseases that Article 10 of the CDA determines. 

The adoption of these measures is allegedly conditional upon the fact that “it is 

impossible to prevent, by other measures determined by the CDA, the introduction of 

certain communicable diseases into the Republic of Slovenia and the spread thereof.” 

Allegedly, what is at issue is a system of measures that includes an assessment by the 

competent authorities of which measure should be applied in certain circumstances. 

Allegedly, the law regulated the system of selection in accordance with the principle of the 

mildest measure. In doing so, it does not expressly determine that a stricter measure is 

only to be applied if a milder measure was applied prior thereto. Allegedly, the system of 

protection against communicable diseases in such manner enables an appropriate 

response and adaptation to the actual circumstances and needs. In the opinion of the 

National Assembly, such a regulation observes the principle of proportionality determined 

by Article 2 of the Constitution. As regards point 4 of the first paragraph of Article 39 of 

the CDA, the National Assembly opines that it does not enable a general prohibition on 

selling goods and services; instead, the prohibition is limited to individual types of goods 

and services, whereas the challenged Ordinance only temporarily limited the direct 

offering and sale of goods and services to consumers. Limitations on offering services 

are allegedly a part of the substantive framework determined by the first paragraph of 

Article 39 of the CDA, as the purpose of the measure must be taken into consideration, 

which is the prevention of contact between people, which allegedly significantly reduces 

the spread of the [COVID-19] communicable disease.  

 

5. As regards the allegations in the petition that refer to the Ordinance, the Government 

alleges that it established a special working group that participated in the adoption of the 

Ordinance, and that in the adoption process the starting points of the expert health care 

community were key. It draws attention to the fact that the expert health care community 

does not know a milder and more effective measure for containing and managing the 

spread of COVID-19; therefore, the temporary limitation of the offering and sale of goods 

and services to consumers is an effective solution. Allegedly, those limitations have been 

selected that protect to the greatest possible degree the health of people, but which 

concurrently limit the personal liberty of citizens to the lowest possible degree, because 

the Ordinance allowed for certain exceptions that were urgently necessary to protect the 

functioning of the state and the life of its population. The Ordinance was temporary in 

nature and never prohibited economic activity between economic entities, but only with 

consumers. The Government explains the epidemiological situation at the time of the 

adoption of the measure at issue and stresses that not adopting the challenged measure 

could have led to serious adverse consequences for the health and life of individuals and 

for the health care system as a whole. It additionally explains the temporary nature of the 

measure and adds that the epidemiological situation in the Republic of Slovenia and the 

appropriateness of the adopted measures are ascertained every day. It agrees that the 
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income of the petitioners diminished, but stresses that numerous economic measures 

have been adopted to mitigate these consequences. The Government also opines that it 

did not interfere with the rights determined by Articles 49, 50, and 66 of the Constitution, 

as the freedom of work was not limited, and the intervention laws allegedly ensured the 

social security of citizens. It explains what legislative technique it used when adopting the 

Ordinance, and opines that the Ordinance is not inconsistent with Article 2 of the 

Constitution because its provisions are sufficiently clear such that every average 

individual who is not a legal professional can act in accordance therewith and determine 

his or her legal position. As regards the inconsistency of the challenged Ordinance with 

Article 3 of the Constitution, the Government explains that it is hierarchically superior to 

the Minister of Health and that this fact only provides additional weight to the adopted 

Ordinance. The Ordinance was adopted on the basis of the CDA and the Government of 

the Republic of Slovenia Act (Official Gazette RS, No. 24/05 – official consolidated text, 

109/08, 8/12, 21/13, 65/14, and 55/17 – hereinafter referred to as the GRSA), which also 

provide a substantive statutory basis thereto. Therefore, [according to the Government,] 

the Ordinance is not inconsistent with Article 153 of the Constitution.  

 

6. As regards the initiation of proceedings for a review of the constitutionality and legality 

of the Ordinance in the part that refers to offering and selling goods, the Government also 

replied and alleges that all the statements in its reply regarding services also apply 

regarding goods. It reiterates that the measures are only temporary and that it is already 

progressively easing all of the adopted measures. In a separate reply that only referred to 

the initiated proceedings to review the constitutionality of the Ordinance in the part that 

refers to goods, the Government supplemented its reply. It again drew attention to the 

temporary nature of the adopted measures and stressed that, while regularly monitoring 

the epidemiological situation, on 18 May 2020 it eliminated the majority of the adopted 

measures. Since the epidemiological situation at the time did not allow for all measures to 

be eliminated, the Government adopted the Ordinance on Limitations on Offering and 

Selling Goods and Services to Consumers in the Republic of Slovenia (Official Gazette 

RS, No. 67/20 – hereinafter referred to as Ordinance1), by which it only prohibited the 

offering of some services in the field of tourism, but soon also these measures were 

eliminated. It stresses again that the Ordinance was adopted to protect health and that it 

did not have the possibility to adopt milder measures.   

 

7. The Government also submitted its position as to the alleged unconstitutionality of 

Article 39 of the CDA. It alleges that the measures listed in the first paragraph of Article 

39 of the CDA are proportionate and necessary to attain the objective, i.e. to contain and 

prevent communicable diseases with a view to protecting the health of people. Both the 

containment and prevention of the spread of communicable diseases are constitutional 

categories that provide a substantive basis for the adoption of the measures referred to in 

Article 39 of the CDA. According to the Government, it is essential that all of the 

measures are adopted on the basis of the opinion of the expert health care community. 

As regards the question of the prohibition of the provision of services, concerning which, 

in the opinion of the petitioner, [the Government] overstepped the statutory provision, the 
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Government explains that the Ordinance does not generally prohibit the sale of goods 

and products, because it has no effect on economic entities conducting business among 

themselves. In addition, the prohibition is not unlimited, as distance sales are allowed and 

also exceptions are provided to which the prohibition does not apply. The Government 

also adds that it was monitoring the course of the epidemic throughout its duration and 

that it was adapting the adopted measures to the changing circumstances. In the opinion 

of the Government, the omission of the word “service” cannot entail an inconsistency  [of 

the Ordinance] with the Constitution. The statutorily admissible measures limiting 

movement determined by points 2 and 3 of the first paragraph of Article 39 of the CDA 

namely also encompass movement and gathering in accommodation facilities, 

restaurants, at hairdressers, and in beauty salons, which is allegedly reflected in the 

prohibition of the direct offering and sale of goods and services to consumers, the 

limitation of working time, and the limitation of access to facilities. The Government also 

adds that the CDA does not specifically define the terms “goods” and “products”, but in 

accordance with a systematic interpretation, legislation from the field of consumer 

protection in which these expressions are defined must be taken into consideration. The 

Consumer Protection against Unfair Commercial Practices Act (Official Gazette RS, No. 

53/07 – hereinafter referred to as the CPUCPA) allegedly determines that “products” 

entail goods or services, including real estate, rights, and obligations. Therefore, in the 

opinion of the Government, the terms in Article 39 of the CDA must only be interpreted in 

conformity with the interpretation of these terms in consumer legislation.  

 

8. All of the replies and positions received were sent to the petitioners, who did not reply 

thereto. 

 

 

B – I 

 

Procedural Requirements 

 

9. By Order No. U-I-155/20, dated 7 May 2020, the Constitutional Court accepted the 

petition for consideration as regards the challenged provision of the CDA and the part of 

the Ordinance that refers to services, and by the same Order, on the basis of Article 30 of 

the Constitutional Court Act (Official Gazette RS, Nos. 64/07 – official consolidated text, 

109/12, 23/20, and 92/21 – hereinafter referred to as the CCA), also initiated proceedings 

for a review of the constitutionality of the remaining part of the Ordinance that refers to 

goods. During the time of the decision-making of the Constitutional Court, the Ordinance 

ceased to be in force. It was abrogated by Ordinance1. In such instances, the 

Constitutional Court, in accordance with the second paragraph of Article 47 of the CCA, 

decides on the constitutionality of a challenged regulation if the requirements determined 

by the first paragraph of Article 47 of the CCA are fulfilled, i.e. if the petitioner 

demonstrates that the consequences of its unconstitutionality have not been remedied. 
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10. However, as the Constitutional Court has stressed in Decision No. U-I-129/19, dated 

1 July 2020 (Official Gazette RS, No. 108/20, paragraph 43 of the reasoning), and 

reiterated in Decisions No. U-I-83/20, dated 27 August 2020 (Official Gazette RS, No. 

128/20), and No. U-I-79/20, dated 13 May 2021 (Official Gazette RS, No. 88/21), the 

purpose of Article 47 of the CCA is to ensure that when reviewing regulations the 

Constitutional Court can focus on reviewing the regulations in force and, only if the 

requirements determined by this Article are fulfilled, also on reviewing those regulations 

that ceased to be in force even before the request or petition was filed or while the 

proceedings before the Constitutional Court were pending. Since the purpose of this 

provision is not to prevent constitutional supervision over the legislative and executive 

branches of power when regulations are concerned whose validity is distinctly limited in 

time, the Constitutional Court adopted the position that a particularly expressed public 

interest can substantiate an exception to the procedural impediment determined by the 

second paragraph of Article 47 of the CCA. This happens when the requirement of legal 

predictability in a certain field of regulation of social relations exceptionally demands a 

decision by the Constitutional Court on particularly important precedential constitutional 

questions of a systemic nature that in a reasonable assessment can also be raised with 

respect to acts of the same nature and of comparable content that will be adopted in the 

future. 

 

11. The petition addresses the question of the conformity with the Constitution of 

regulations that determine interferences with human rights and fundamental freedoms 

(e.g. free economic initiative, the freedom of work, and the general freedom to act) of all 

economic entities, as well as of all consumers and non-economic entities in the Republic 

of Slovenia in preventing and managing COVID-19, which is a severe communicable 

disease. The  [declaration of the] COVID-19 epidemic was in fact revoked following the 

entry into force of the challenged Ordinance (the Ordinance on the Revocation of the 

SARS-CoV-2 (COVID-19) Epidemic, Official Gazette RS, No. 68/20), but then on 19 

October 2020 an epidemic was again declared (the Ordinance on the Declaration of the 

COVID-19 Epidemic in the Territory of the Republic of Slovenia, Official Gazette RS, No. 

146/20). Some measures regulated by the challenged ordinances were reintroduced in 

the same or a similar form by further ordinances and remained in force for quite some 

time while the Constitutional Court was deciding on the present case. At the same time, in 

view of the increased severity of the fourth wave of the epidemic, it is not possible to 

exclude the possibility of the reintroduction of these measures.1 Since the validity of such 

measures must be limited in time, it should be expected that also in the future the 

Constitutional Court will not be able to carry out a substantive assessment of such 

regulations during their particularly short span of validity.2 Therefore, it was necessary to 

                                            
1 Currently, in the field of offering and selling goods and services in the Republic of Slovenia there 

are no limitations, except for the Ordinance on the Manners of Complying with the Recovered-

Vaccinated-Tested Requirement to Contain the Spread of Infection with the SARS-CoV-2 Virus 

(Official Gazette RS, Nos. 147/21, 149/21, 152/21, and 155/21).  

2 Cf. Para. 28 of the reasoning of Decision of the Constitutional Court No. U-I-83/20. 
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assess whether the petitioners raise particularly important precedential constitutional 

questions. 

 

12. The petition at issue opens a question that can be qualified as an important 

constitutional question. This is the question of the constitutional conformity of point 4 of 

the first paragraph of Article 39 of the CDA and the constitutional conformity of the 

challenged Ordinance based on this provision, which was followed by numerous 

substantively comparable ordinances, because the mentioned provision of the CDA 

allegedly does not contain criteria that are sufficiently precise to limit free economic 

initiative and the freedom of work. The Constitutional Court has not yet had an 

opportunity to adopt a position as to the conformity with the Constitution of such – 

possibly also very invasive – interferences with the mentioned constitutionally guaranteed 

rights. Therefore, in such a case, the decision concerns important constitutional 

questions than can reasonably be expected to be raised again in the future with regard to 

the entry into force of future acts of an equal nature and comparable content. The 

establishment of the legal predictability of the conduct of the competent authorities of 

state power in such circumstances and, above all, ensuring the observance of 

constitutional values, in particular the constitutionally guaranteed rights whose 

observance is the conceptual foundation of the constitutional order (the Preamble to the 

Constitution), thus substantiate the public interest that the Constitutional Court carry out a 

substantive review, which entails an exception to the second paragraph of Article 47 of 

the CCA. In the case at issue, specific circumstances exist due to which strict observance 

of the requirement that a legal interest is demonstrated would lead to a position wherein 

the Constitutional Court would be unable to decide directly on the basis of the petition on 

the important constitutional questions raised in the petition, regarding which there exists a 

distinct public interest that they be resolved. This happens when the requirement of legal 

predictability in a certain field of regulation of social relations exceptionally demands a 

decision by the Constitutional Court on particularly important precedential constitutional 

questions of a systemic nature which in a reasonable assessment can also be raised with 

respect to acts of the same nature and of comparable content that may periodically be 

adopted in the future.3 

 

 

B – II  

 

The review of point 4 of the first paragraph of Article 39 of the CDA 

 

13. Article 39 of the CDA reads as follows: 

 

“When the measures determined by this Act cannot prevent the introduction 

of certain communicable diseases into the Republic of Slovenia and the 

                                            
3 Such is stated in Decision of the Constitutional Court No. U-I-79/20, Para. 61 of the reasoning.  
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spread thereof, the minister responsible for health can also impose the 

following measures:  

1. the determination of the conditions for travelling to a state in which there 

exists a possibility of infection with a dangerous communicable disease 

and for arriving from such states;  

2. the prohibition or limitation of the movement of the population in infected 

or directly jeopardised areas;  

3. the prohibition of the gathering of people in schools, cinemas, bars, and 

other public places until the threat of the spread of the communicable 

disease passes;  

4. the limitation or prohibition of trade in individual types of goods and 

products.  

 

The minister responsible for health must immediately notify the Government 

of the Republic of Slovenia, the National Assembly of the Republic of 

Slovenia, and the public of the measures determined by the previous 

paragraph.” 

 

14. Article 7 of the Act Determining Intervention Measures to Contain the COVID-19 

Epidemic and Mitigate its Consequences for Citizens and the Economy (Official Gazette 

RS, No. 49/20) amended Article 39 of the CDA such that the text “the minister 

responsible for health” in the first sentence of the first paragraph was substituted by the 

text “the Government of the Republic of Slovenia,” and the second paragraph was 

amended to read as follows:  

 

“The Government of the Republic of Slovenia must immediately notify the 

National Assembly of the Republic of Slovenia and the public of the 

measures determined by the previous paragraph.”  

 

15. The petitioners allege that the challenged article of the CDA is insufficiently precise 

and thus inconsistent with Article 2 of the Constitution. 

 

16. By Decision No. U-I-79/20 (in particular in paragraphs 68 through 72 of the 

reasoning), the Constitutional Court already extensively explained the starting point of the 

review of cases such as the case at issue. From the quoted Decision, and also from the 

established case law, it follows that the starting point of the review is the second 

paragraph of Article 120 of the Constitution, which regulates the fundamental 

constitutional principle, i.e. the principle of legality or the legality principle.4 Two 

requirements follow from the principle of legality: (1) implementing regulations and 

individual acts of the executive branch of power (of both the Government and 

                                            
4 Such is stated in Decisions of the Constitutional Court No. U-I-123/92, dated 18 November 1993 

(Official Gazette RS, No. 67/93, and OdlUS II, 109), and No. U-I-73/94, dated 25 May 1995 

(Official Gazette RS, No. 37/95, and OdlUS IV, 51), Para. 18 of the reasoning. 
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administrative authorities) can only be adopted on the basis of the law, which means that 

they must be based on a (sufficiently precise) substantive basis in the law, and (2) they 

must also be within the framework of the law, which means that they must not exceed the 

possible meaning thereof.5 For the review of the challenged provisions of the CDA, only 

the first requirement is important, in accordance with which the executive power may only 

function on the basis of a substantive and sufficiently determinable regulation in the law. 

The executive branch of power needs sufficiently clear and precise statutory regulation of 

those questions whose regulation falls within the exclusive competence of the legislature, 

i.e. questions that are key, fundamental, and central to a certain legal system but that are 

also not so important as to be regulated already by the Constitution.6 The executive 

power must not regulate these questions in an originary manner. Even the law must not 

give it authorisation for such regulation. All matters that either in accordance with the 

Constitution or due to their meaning fall within the scope of statutory regulation may only 

be regulated by the legislature by a law, and the legislature may only let the executive 

power technically supplement, break down, and determine in more detail the statutory 

subject matter.7 Whenever the legislature authorises the executive branch of power to 

adopt an implementing regulation, it must first by itself regulate the foundations of the 

content that is to be the subject of the implementing regulation, and determine the 

framework and guidelines for regulating the content in more detail by the implementing 

regulation.8 The intention of the legislature and the value criteria for implementing the law 

must be clearly expressed in the law or clearly evident therefrom.9 A blanket authorisation 

granted to the executive branch of power (i.e. an authorisation not containing substantive 

criteria) entails the legislature’s failure to legislate statutory subject matter, which is 

inconsistent with the constitutional order.10 

 

17. In paragraph 70 of the reasoning of Decision No. U-I-79/20, the Constitutional Court 

extensively explained that all of the above also applies to the regulation of rights and 

obligations, as in accordance with Article 87 of the Constitution this field of regulation falls 

within the exclusive competence of the legislature.11 Concurrently, it also explained that 

the requirement of the precision of the statutory basis where a restriction of human rights 

                                            
5 Cf. Decision of the Constitutional Court No. U-I-73/94, Paras. 17–19 of the reasoning. 

6 See M. Pavčnik, Teorija prava, Prispevek k razumevanju prava [Theory of Law: Contribution to 

Understanding Law], 5th revised edition, GV Založba, Ljubljana 2015, p. 249. 

7 Cf. Decision of the Constitutional Court No. U-I-50/00, dated 30 May 2002 (Official Gazette RS, 

No. 54-I/02, and OdlUS XI, 93), Para. 6 of the reasoning. 
8 Decisions of the Constitutional Court No. U-I-16/98, dated 5 July 2001 (Official Gazette RS, No. 

62/01, and OdlUS X, 144), Para. 18 of the reasoning, and No. U-I-60/06, U-I-214/06, U-I-228/06, 

dated 7 December 2006 (Official Gazette RS, No. 1/07, and OdlUS XV, 84), Para. 126 of the 

reasoning. 
9 Decision of the Constitutional Court No. U-I-50/00, Para. 6 of the reasoning. 
10 Ibidem. 
11 As regards the purpose of this provision, see Decision of the Constitutional Court No. U-I-40/96, 

dated 3 April 1997 (Official Gazette RS, No. 24/97, and OdlUS VI, 46), Para. 13 of the reasoning. 
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and fundamental freedoms – or of constitutionally guaranteed rights in the case of legal 

entities – is at issue is even stricter (paragraph 71 of the reasoning of Decision No. U-I-

79/20). When interferences with such rights by a general act are at issue, i.e. an act that 

refers to an indeterminate number of individuals, the legislature must determine 

sufficiently precise criteria for such regulation.12 In this respect, the statutory authorisation 

granted to the executive branch of power must be all the more restrictive and precise the 

greater is the interference with or effect of the law on individual human rights and 

fundamental freedoms.13 It must always be sufficiently precise in order to not allow the 

executive power to regulate in an originary manner a limitation of human rights and 

fundamental freedoms. Thereby, predictability and legal certainty with respect to the 

exercise of human rights and fundamental freedoms are ensured, and concurrently the 

threat of an arbitrary limitation thereof by the authorities in power is reduced.14 From the 

viewpoint of the state administration being bound by the Constitution and the law, a 

sufficiently precise statutory basis entails a key safeguard against arbitrary interferences 

by the executive power with human rights and fundamental freedoms. 

 

18. The first paragraph of Article 39 of the CDA, including the limitation or prohibition of 

selling individual types of goods and products in conformity with point 4 of the first 

paragraph of Article 39 of the CDA, includes an authorisation granted to the Government 

to adopt authoritative restrictive measures of the state that have a clear and 

unambiguous purpose under public law: to prevent and contain communicable diseases 

in the Republic of Slovenia. The challenged point 4 of the first paragraph of Article 39 of 

the CDA interferes with the right to free economic initiative and the freedom of work. The 

first paragraph of Article 74 of the Constitution guarantees free economic initiative. The 

latter is recognised as an important human right and constitutional value.15 This is a 

conglomerate of rights and entitlements that include, inter alia, the right to carry out an 

economic or for-profit activity, the right to establish an economic entity, and the right to 

choose its legal organisational form, as well as the right to be an owner or associate of an 

economic entity, the right to manage an economic entity in conformity with economic 

principles, the free selection of economic activities by which an economic entity exercises 

its gainful interests in market competition, and the selection of business partners, 

regardless of the size thereof, the form of their status, or other characteristics.16 The first 

                                            
12 Such is stated in Decision of the Constitutional Court No. U-I-79/20, Para. 72 of the reasoning.  
13 Decision of the Constitutional Court No. U-I-92/07, dated 15 April 2010 (Official Gazette RS, No. 

46/10, and OdlUS XIX, 4), Para. 150 of the reasoning. 
14 See Decision of the Constitutional Court No. U-I-25/95, dated 27 November 1997 (Official 

Gazette RS, No. 5/98, and OdlUS VI, 158), Paras. 42 and 43 of the reasoning. 
15 See, e.g., Decision of the Constitutional Court No. U-II-1/12, U-II-2/12, dated 17 December 2012 

(Official Gazette RS, No. 102/12, and OdlUS XIX, 39), Paras. 42–43 of the reasoning. 
16 See Decisions of the Constitutional Court No. U-I-140/99, dated 8 July 1999, (OdlUS VIII, 183), 

Para. 3 of the reasoning; and No. U-I-59/03, dated 13 May 2004, (Official Gazette RS, No. 61/04, 

and OdlUS VIII, 33), Para. 7 of the reasoning.  
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paragraph of Article 74 of the Constitution thus ensures the freedom to make any 

decisions on the exercise of an economic activity.17 

 

19. As follows from the constitutional case law, free economic initiative is closely 

connected with the freedom of work determined by Article 49 of the Constitution. As the 

Constitutional Court has already explained:    

 

“The provision of Article 74 of the Constitution is relevant from the 

perspective of individual economic entities, both legal entities and 

individuals, who perform on the market a certain activity composed of 

different works and services. The provision of Article 49 of the Constitution 

is relevant from the perspective of an individual who performs certain work, 

either independently or as a worker in a dependant employment 

relationship. Hence, for sole traders18 who perform work as their activity, 

both of the mentioned provisions of the Constitution are relevant in this 

context.”19 

 

20. Point 4 of Article 39 of the CDA entails a manifest interference with the right to free 

economic initiative under the first paragraph of Article 74 of the Constitution. Namely, the 

Act envisages the possibility that trade in goods and products may not only be limited, but 

even prohibited. The Constitutional Court has already held that such intensive narrowing 

of the margin of freedom in conducting business,20 which actually entails a prohibition on 

exercising an economic activity, is an interference with the right to free economic initiative 

because it limits the possibility to acquire funds.21The Constitutional Court has also held 

that the absolute prohibition of the performance of certain activities entails an interference 

with the right to the freedom of work determined by the first paragraph of Article 49 of the 

Constitution.22  

                                            
17 R. Zagradišnik, in: M. Avbelj (Ed.), Komentar Ustave Republike Slovenije [Commentary on the 

Constitution of the Republic of Slovenia], Part 1: Human Rights and Fundamental Freedoms, Nova 

univerza, Evropska pravna fakulteta, Ljubljana 2019, p. 588. 
18 The first petitioner is a sole trader.   
19 Such is stated in Decision of the Constitutional Court No. U-I-288/00, dated 21 March 2002 

(Official Gazette RS, No. 32/02, and OdlUS XI, 44), Para. 18 of the reasoning. See also Decision 

of the Constitutional Court No. U-I-77/08, dated 8 July 2010 (Official Gazette RS, No. 61/10). 

20 In accordance with the established case law, balancing an interference with the right to free 

economic initiative against the manner of its exercise depends on how extensively a regulation 

narrows the margin of operating a business. See Decision of the Constitutional Court No. U-I-

66/08, dated 11 December 2008 (Official Gazette RS, No. 121/08, and OdlUS XVII, 73), Para. 83 

of the reasoning.  

21 Decision of the Constitutional Court No. U-I-77/08, Para. 18 of the reasoning.  

22 See Decision of the Constitutional Court No. U-I-19/92, dated 26 November 1992 (Official 

Gazette RS, No. 59/92, and OdlUS I, 98). See also Decision of the Constitutional Court No. U-I-

77/08, Para. 18 of the reasoning. 
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21. The right to free economic initiative determined by the first paragraph of Article 74 and 

the right to the freedom of work determined by Article 49 of the Constitution are rights that 

in and of themselves require statutory regulation. The legislature has firm support for 

regulating an individual economic activity in the second paragraph of Article 74 of the 

Constitution, which determines that the conditions for establishing commercial 

organisations shall be established by law and that commercial activities may not be 

pursued in a manner contrary to the public interest. The Constitutional Court has already 

adopted the position that the mentioned two constitutional provisions prescribe an 

appropriate statutory regulation and that the legislature’s failure to fulfil its [legislative] 

duty would entail an obstacle to exercising the right to free economic initiative and an 

unconstitutional legal gap.23 From the established constitutional case law it follows that 

the public interest referred to in the second sentence of the second paragraph of Article 

74 of the Constitution also includes protection of the health and life of people.24 In 

Decision No. U-I-83/20 (Para. 42 of the reasoning), the Constitutional Court stressed that, 

in the event of an epidemic of a communicable disease that can seriously threaten the 

health or even life of people, state authorities have the duty to appropriately protect the 

health and life of people. A too slow or inadequate response by the state authorities 

would be inconsistent with the positive obligations of the state to protect the right to life 

(Article 17 of the Constitution), the right to physical and mental integrity (Article 35 of the 

Constitution), and the right to health care (the first paragraph of Article 51 of the 

Constitution). 

 

22. Hence, in accordance with the Constitution, state authorities have the duty to 

appropriately protect the health and life of people in the event a communicable disease 

arises; if necessary, also such that they limit free economic initiative and the freedom of 

work. However, in doing so they must take into consideration that these limitations must 

essentially be determined already in the law, and the possible authorisation granted to the 

executive branch of power to regulate these limitations in more detail must be sufficiently 

precise.25 As regards free economic initiative, the Constitutional Court has already 

adopted the position that the requirement that all conditions for performing an economic 

                                            
23 Decisions of the Constitutional Court No. U-I-173/97, dated 21 January 1999 (Official Gazette 

RS, No. 9/99, and OdlUS VIII, 14), Para. 6 of the reasoning, and No. U-I-16/98, Para. 15 of the 

reasoning.  

24 Such is stated in Order of the Constitutional Court No. U-I-36/03, dated 9 June 2005, Para. 12 of 

the reasoning. The legislature is not only entitled, but on the basis of the first paragraph of Article 

51 of the Constitution it even has the duty to adopt measures by which individuals and the 

population as a whole are ensured the highest possible level of health (such is stated in Decision 

of the Constitutional Court No. U-I-127/01, dated 12 February 2004 (Official Gazette RS, No. 

25/04, and OdlUS XIII, 10), Paras. 13 and 17 of the reasoning). 

25 Such is stated in Decision of the Constitutional Court No. U-I-79/20, Para. 76 of the reasoning.  
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activity must be regulated by law does not follow from the Constitution,26 but from the 

second sentence of the second paragraph of Article 74 of the Constitution there follows 

the requirement that those special conditions for exercising an economic activity that are 

intended to protect important general values and the rights of others, i.e. public benefits, 

must be determined by law, and can only be determined by an implementing regulation 

provided that the hierarchy of general acts (the third paragraph of Article 153 of the 

Constitution) is observed, as well as the principle that the state administration is bound by 

the Constitution and laws (the second paragraph of Article 120 of the Constitution).27 In 

this respect, it must also be observed that the content and limits of the public benefit must 

be evident from the statutory regulation of an individual field.28 For the case at issue, this 

means that special conditions for exercising an economic activity at the time of the 

introduction or spread of a certain communicable disease in the Republic of Slovenia 

should be determined by a law, or by an implementing regulation provided that the 

principle of the hierarchy of general acts is observed, as well as the principle that the 

state administration is bound by the Constitution and laws, because the measures 

referred to in point 4 of the first paragraph of Article 39 of the CDA entail measures 

intended to protect the life and health of people as important general values – i.e. a 

general benefit. 

 

23. The challenged point 4 of the first paragraph of Article 39 of the CDA enables the 

Government – in order to prevent the propagation of a certain communicable disease – to 

order measures by which it interferes with free economic initiative and the freedom of 

work. These limitations directly interfere with the rights of an indeterminate number of 

economic entities. A regulation that directly limits the mentioned constitutionally 

guaranteed rights can only be a law. By Decision No. U-I-79/20 (paragraph 82 of the 

reasoning), the Constitutional Court explained that by the challenged statutory regulation 

the legislature left it to the Government not only to adopt the more detailed regulation of 

already adopted limitations of free economic initiative, but also to decide whether, upon 

the occurrence of a certain communicable disease, the constitutionally guaranteed rights 

of an indeterminate number of legal addresses would even be interfered with. From the 

mentioned provision (paragraph 83 of the reasoning), it also follows that in normal 

circumstances the mere granting of such an authorisation would entail a violation of the 

Constitution, but since communicable diseases are concerned, it must be taken into 

consideration that a special situation is at issue. This situation requires rapid changes 

and adaptation to the epidemiological circumstances. Therefore, the National Assembly 

cannot be denied the possibility to exceptionally leave the adoption of measures to the 

executive branch of power, under the condition that the law determines the purpose of 

                                            
26 Such is stated in Decision of the Constitutional Court No. U-I-178/12, dated 16 October 2013 

(Official Gazette RS, No. 90/13), Para. 13 of the reasoning.  

27 Ibidem. Such is also stated in Order of the Constitutional Court No. U-I-44/98, dated 13 

December 2001 (OdlUS X, 215), Para. 8 of the reasoning.  

28 Such is stated in Decision of the Constitutional Court No. U-I-48/97, dated 6 July 2000 (Official 

Gazette RS, No. 66/00, and OdlUS IX, 185), Para. 6 of the reasoning. 
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these measures or that their purpose is at least clearly evident therefrom. Furthermore, 

the law must determine with sufficient precision the admissible types, scope, and 

conditions regarding the restriction of free economic initiative, as well as other appropriate 

safeguards against the arbitrary restriction of human rights and fundamental freedoms. If 

there is no such substantive basis in the law, it is not possible to speak of a limitation of 

human rights and fundamental freedoms by law. Therefore, below the Constitutional 

Court will assess whether the challenged provision of the CDA satisfies the mentioned 

constitutional requirement. 

 

24. In Decision No. U-I-79/20 (paragraphs 84 and 85 of the reasoning), the Constitutional 

Court explained that the first paragraph of Article 39 of the CDA determines when 

measures may be ordered in accordance with this Article and that the purpose of the 

restrictions in the Act is sufficiently clearly evident. It also stressed that the legislature 

embedded in this part of the Act one of the elements of the general principle of 

proportionality, namely the element of necessity. The Constitutional Court carried out a 

review of the precision of Article 39 of the CDA from the viewpoint of the purpose and 

conditions for ordering measures in accordance with this article already in Decision No. 

U-I-79/20, when it reviewed points 2 and 3 of the first paragraph of this article. In this part, 

the findings in Decision No. U-I-79/20 are also relevant to the case at issue, which also 

concerns point 4 of the first paragraph of Article 39 of the CDA. Further on, the first 

paragraph of Article 39 of the CDA determines the categories of possible limitations and 

prohibitions. Point 4 of the first paragraph determines that the Government may “limit or 

prohibit trade in individual types of goods and products.” 

 

25. Without reviewing the allegations of the petitioners as to the (im)precision of the 

criteria for ordering measures, the Constitutional Court concludes that point 4 of the first 

paragraph of Article 39 of the CDA does not contain provisions on the admissible duration 

of the ordered measures. The same holds true as regards the measures determined by 

points 1 and 2 of the first paragraph of Article 39 of the CDA, while as regards the 

measure determined by point 3 of the first paragraph of Article 39 of the CDA, it is 

expressly determined that the measure may only be ordered until the threat of the spread 

of a communicable disease ceases. The systematic interpretation could allow for the 

conclusion that also the validity of the measure determined by point 4 of the first 

paragraph of Article 39 of the CDA can only be maintained until the threat of the spread 

of a communicable disease ceases, i.e. until the measure is no longer urgently 

necessary. However, in Decision No. U-I-79/20 (paragraph 93 of the reasoning), when 

assessing point 3 of the first paragraph of Article 39 of the CDA, the Constitutional Court 

assessed that by including this requirement, which follows already from the purpose of 

Article 39 of the CDA, this provision does not provide the Government a sufficient 

substantive basis for prescribing the duration of measures and that it allows the 

Government to completely independently determine the duration of the measures in the 

entire period of the threat of the spread of the communicable disease and to determine in 

advance their validity for the entire duration of the threat of the spread of the 
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communicable disease without being obliged to periodically check, appropriately adapt, or 

prolong the measures.  

 

26. By Decision No. U-I-79/20, the Constitutional Court already assessed that the 

legislature did not embed in Article 39 of the CDA any other safeguards by which it could 

limit the Government’s appreciation, such as the duty to consult the expert community 

and cooperate therewith (paragraph 94 of the reasoning), and the clear, precise, and all-

encompassing informing of the public of (expert) findings (paragraph 95 of the 

reasoning); therefore, it will not reiterate this assessment as regards the challenged point 

4 of the first paragraph of Article 39 of the CDA.  

 

27. Hence, from all of the above, it follows that the legislature granted the Government a 

significantly too broad margin of appreciation also with regard to the measure determined 

by point 4 of the first paragraph of Article 39 of the CDA. Given the lack of criteria for 

determining the admissible duration of measures, the duty to consult and cooperate with 

the expert community, and the appropriate informing of the public, the legislature left it to 

the Government to select, at its own discretion, the scope and duration of the measures 

by which business activities and the right to work of all individuals and legal entities on 

the territory of the Republic of Slovenia can (also very intensively) be interfered with. It 

only obliges the Government to assess whether the introduction or spread of a 

communicable disease cannot be prevented by other measures referred to in the CDA. 

Thereby, the legislature waived its exclusive constitutional power to decide on limitations 

of constitutionally guaranteed rights on a general and abstract level by taking into account 

the general principle of proportionality.29  

 

28. In fact, in its reply to the petition the National Assembly alleged that the CDA 

regulates the system of choice between individual measures in accordance with the 

principle of transitioning from the mildest measure that can still prevent the introduction or 

spread of a communicable disease to the strictest measure that serves such purpose, 

with regard to which it does not expressly determine that the stricter measure, which 

entails a more severe interference with the rights of individuals, may only be applied 

under the condition that prior to that a milder measure was applied. In its opinion, the 

system for protecting the population from communicable diseases can also in such a 

manner appropriately respond and adapt to the actual circumstances and needs. Such a 

regulation allegedly also observes the principle of proportionality determined by Article 2 

of the Constitution. It is not possible to concur with these allegations of the National 

Assembly. As the Constitutional Court has already explained in paragraph 98 of the 

reasoning of Decision No. U-I-79/20, from Article 39 of the CDA (and the Constitution) it 

only follows that the protection of the life and health of people can justify an interference 

with free economic initiative and the freedom of work. Such entails that it must always 

also be assessed whether a certain measure is appropriate and necessary for the 

protection of [the health] and life of people and whether the expected benefits as regards 

                                            
29 Cf. Decision of the Constitutional Court No. U-I-79/20, Para. 97 of the reasoning. 
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the protection of these values outweigh the weight of its interference with the mentioned 

two constitutionally guaranteed rights. Such an assessment, which essentially must be 

carried out by the legislature, is not prescribed by Article 39 of the CDA, as has already 

been explained. 

 

29. In view of the above, the Constitutional Court concludes that by point 4 of the first 

paragraph of Article 39 of the CDA the legislature authorised the Government, in order to 

prevent communicable diseases, to decide on interferences with the right to free 

economic initiative and the freedom of work without also determining a sufficient 

substantive basis for the exercise of such authorisation. The challenged point 4 of the 

first paragraph of Article 39 of the CDA is thus inconsistent with Article 49 and the first 

paragraph of Article 74 of the Constitution.  

 

30. The established unconstitutionality requires that the challenged statutory regulation 

be abrogated. However, as in Decision N. U-I-79/20 (paragraph 101 of the reasoning), 

the Constitutional Court had to take into consideration that by abrogating point 4 of the 

first paragraph of Article 39 of the CDA the executive branch of power would lose the 

statutory basis to limit [trade in] goods and services in order to prevent communicable 

diseases, including COVID-19. Until the legislature adopts a new statutory regulation, the 

state would perhaps be unable to fulfil its positive constitutional obligation to protect the 

health and life of people. Since the right to health and life are fundamental constitutional 

values, the abrogation of the challenged statutory regulation could lead to an even worse 

unconstitutional situation than in the event the unconstitutional regulation remains in force 

for a certain period of time. For such reason, the Constitutional Court was unable to 

abrogate the challenged statutory regulation. Since the questions that the challenged 

regulation should address include complex expert questions, the Constitutional Court was 

also unable to establish that the challenged statutory regulation was unconstitutional, 

and, on the basis of the second paragraph of Article 40 of the CCA, it was also unable to 

determine by means of the manner of the implementation of the Decision a transitional 

statutory regulation that is in conformity with the Constitution. In view of the above, on the 

basis of Article 48 and the second paragraph of Article 40 of the CCA, the Constitutional 

Court decided that point 4 of the firsPt paragraph of Article 39 of the CDA is inconsistent 

with the Constitution (Point 1 of the operative provisions), that the National Assembly 

must remedy the established inconsistency within two months of the publication of this 

Decision in the Official Gazette of the Republic of Slovenia (Point 2 of the operative 

provisions), and until the established inconsistency is remedied, Point 4 of the first 

paragraph of Article 39 of the CDA shall continue to apply, including to services (Point 3 

of the operative provisions). Hence, in order to protect the health and life of individuals, 

the Constitutional Court prevented the application of the unconstitutional statutory 

provision until the established unconstitutionality is remedied. Thereby, it established for 

the future a statutory basis for the adoption of implementing regulations that regulate the 

measures determined by point 4 of the first paragraph or Article 39 of the CDA, and at the 

same time also for all implementing regulations adopted on the basis of the challenged 

statutory provisions that are still in force. As a result, courts must not deny the validity of 



 

17 

the mentioned implementing regulations as regards relations that arise following the 

publication of this Decision in the Official Gazette of the Republic of Slovenia due to the 

unconstitutionality established in this Decision. 

 

31. When determining the length of the time limit for remedying the established 

unconstitutionality, the Constitutional Court took into consideration the same 

circumstances that it had taken into consideration and explained when determining the 

time limit for remedying the established unconstitutionality of points 2 and 3 of the first 

paragraph of Article 39 of the CDA (paragraph 102 of the reasoning of Decision No.  U-I-

79/20). Therefore, it will not reiterate them here. In the assessment of the Constitutional 

Court, the two-month time limit is sufficiently long to enable the elimination of the 

unconstitutional situation.  

 

 

B – III 

 

The review of the Ordinance 

 

32. The Ordinance was adopted with reference to points 2, 3, and 4 of the first paragraph 

or Article 39 of the CDA, and in the introduction also Article 2 and the eighth paragraph of 

Article 20 of the GRSA are listed as the statutory basis.  

 

33. In paragraph 104 of the reasoning of Decision No. U-I-79/20, the Constitutional Court 

already explained why Article 2 and the eighth paragraph of Article 20 of the GRSA 

cannot be deemed to be the (substantive) basis for regulating, by means of implementing 

regulations, measures that interfere with human rights and fundamental freedoms in 

order to prevent the spread of communicable diseases, and that the substantive basis for 

governmental measures adopted in order to prevent the spread of communicable 

diseases must be sought in the law that regulates the field of the prevention of 

communicable diseases, i.e. in the CDA. Therefore, also in the case at issue the 

Constitutional Court deemed that the Ordinance was adopted on the basis of points 2, 3, 

and 4 of the first paragraph of Article 39 of the CDA 

 

34. By Decision No. U-I-79/20, the Constitutional Court concluded that points 2 and 3 of 

the first paragraph of Article 39 of the CDA are inconsistent with the second paragraph of 

Article 32 and the third paragraph of Article 42 of the Constitution, while in the case at 

issue it concluded that point 4 of the first paragraph of Article 39 of the CDA is 

inconsistent with Article 49 and the first paragraph of Article 74 of the Constitution (Point 

1 of the operative provisions). The above means that also the Ordinance is inconsistent 

with these provisions of the Constitution. Since the Ordinance ceased to be in force, the 

Constitutional Court established, on the basis of the second paragraph in conjunction with 

the first paragraph of Article 47 of the CCA, that it was inconsistent with the Constitution 

(Point 4 of the operative provisions). 
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35. In conformity with the first paragraph of Article 47 of the CCA, the Constitutional Court 

decides whether the establishment of the unconstitutionality of an invalid implementing 

regulation with the Constitution has the effect of abrogation or annulment. In Point 3 of 

the operative provisions of Decision No. U-I-79/20, the Constitutional Court decided that 

points 2 and 3 of the first paragraph of Article 39 of the CDA shall apply despite their 

inconsistency with the Constitution, while in Point 3 of the operative provisions of the 

Decision at issue it decided the same also as regards point 4 of the first paragraph of 

Article 39 of the CDA. Thereby, for the [immediate] future, it enabled the adoption of 

implementing regulations on the basis of points 2, 3, and 4 of the first paragraph or Article 

39 of the CDA, and at the same time ensured a statutory basis for all implementing 

regulations adopted on the basis of the challenged statutory provisions that are still in 

force. It decided so in order to protect the health and lives of people who, due to the 

absence of a statutory basis for the limitation of [the freedom of] movement and gathering 

in order to prevent [the introduction or spread of] communicable diseases, could be at risk 

in the future, and thus prevented the occurrence of an even graver unconstitutional 

situation. The above-mentioned cannot be a reason for the Constitutional Court to not 

abrogate or annul the challenged Ordinance, which ceased to be in force prior to the 

adoption of this Decision. The sole effect that this Ordinance still has is that it applies to 

disputes concerning the questions that it regulated when it was in force. However, such 

application has no effect on the spread of COVID-19 and cannot contribute to the 

protection of the health and lives of people. Hence, the Constitutional Court had no 

reason to not abrogate or annul the challenged Ordinance due to the finding that it was 

inconsistent with the Constitution. The Constitutional Court decided that the finding of the 

inconsistency of the challenged Ordinance with the Constitution shall have the effect of 

abrogation (Point 5 of the operative provisions). 

 

36. In view of such decision, the Constitutional Court would not have to assess the other 

allegations that refer to the Ordinance. However, the petitioners raise an important 

constitutional question that requires an answer. Namely, they allege, inter alia, that point 

4 of the first paragraph of Article 39 of the CDA does not provide a basis for adopting 

measures that limit or prohibit the provision of services, but only for a prohibition or 

limitation connected with goods or products. 

 

37. One must concur with the petitioners that point 4 of the first paragraph of Article 39 of 

the CDA does not provide a basis for prohibiting or limiting the provision of services. In 

fact, by the Order accepting petition No. U-I-155/20, dated 7 May 2020, the Constitutional 

Court adopted the position that goods and services are increasingly both factually and 

legally connected, such that the purchase of goods often also includes a maintenance or 

repair service component, and that there exists a tight connection between them,30 as 

                                            
30 Also the Court of Justice of the European Union (hereinafter referred to as the CJEU) has 

already held a number of times that the same rules apply to the free movement of goods as to the 

free movement of services. For more on this, see Snell, Goods and Services in EC Law, A Study 

of the Relationship Between the Freedoms, Oxford University Press, Oxford 2002, p. 24. Cf. 
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well as that the economic and legal natures of service and production activities are 

fundamentally not completely different. However, the fundamental rule of the 

interpretation of legal acts requires that, if possible,31 the interpretation must remain within 

the limits of the literal meaning and linguistic possibilities offered by the interpreted 

provision. When interferences with constitutional rights are intensive, it is all the more 

important that the linguistic framework be clear, determinate, and sufficiently detailed.  

 

38. The CDA does not define the terms “goods” and “products”. With the assistance of 

their literal meaning,32 it is possible to define goods as all raw materials and products 

which have a value expressed in money that can in and of themselves be the subject of 

an economic transaction,33 whereas products are only those produced objects which 

have a value expressed in money that are the subject of an economic transaction in their 

final form and are not, in contrast to goods, subject to further production processes. In 

light of such starting point, point 4 of the first paragraph of Article 39 of the CDA cannot 

be interpreted in such a way that the terms “goods” and “product” would also include 

services,34 irrespective of the connection between them described above. Namely, such 

an interpretation would exceed the limit of the described literal meaning of the words 

“goods” and “products”.35 From the prevailing opinion in economic theory it also follows 

that goods and services are different and that the main differences between them are the 

                                                                                                                              

Article 57 of the Treaty on the Functioning of the European Union (consolidated version, OJ C 202, 

7 June 2016), which envisages a subsidiary definition of services in comparison with the free 

movement of goods, capital, and persons.  
31 The exceptions refer, in particular, to legal gaps and the so-called further development of the 

law. See, e.g., M. Pavčnik, Argumentacija v pravu [Argumentation in Law], 3rd edition, GV 

Založba, Ljubljana 2013, pp. 123 et seq. 
32 The SSKJ  [The Dictionary of Slovene Literary Language], online edition 2014, defines goods as 

products or produce intended for the market, whereas a product is defined as something that is 

produced or made by hand, by a machine, or intellectually. 
33 See also Judgment of the CJEU in Commission v. Italy, 7/68, dated 10 December 1968. See 

also V. Vilimková, The Concept of Goods in the Case Law of the Court of Justice, The Lawyer 

Quarterly, Vol. 6, No. 1 (2016), pp. 39–48, and J. Snell, op. cit., pp. 4–15.  

34 The SSKJ [The Dictionary of Slovene Literary Language], online edition 2014, describes a 

service as “an ordered work performed for someone, usually for payment: a company provides 

certain services; to charge, pay, or increase the price of services; the prices of services / catering 

services, utilities, craft services, post services, transport services; intellectual services, health care 

services.” 

35 Also the CJEU proceeds from the literal meaning of the word “goods” when defining the term 

“goods” and emphasises the possibility of the sale and transfer of goods, as well as their 

tangibility. Such is stated in F. Smith and L. Woods, A Distinction Without a Difference: Exploring 

the Boundary Between Goods and Services in the World Trade Organization and the European 

Union, Yearbook of European Law, Vol. 24 (2005), p. 491. The two authors opine that the implicit 

importance of tangibility when defining “goods” follows from the CJEU Judgment in Sacchi, 

155/73, dated 30 April 1974.  
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intangibility of services, the necessity to immediately use them, i.e. the inability to store 

services, and the non-necessity to use goods immediately, i.e. the possibility to store 

such.36 In view of their inherent characteristics, goods and services are not equal. The 

literal broadening of the meaning of the word “goods” to services, which the Government 

advocates when it refers to the definition of the term “product” in the CPUCPA,37 is not 

possible because the CPUCPA expressly limits the use of the word “product”, with the 

defined meaning, to application in that Act, and because such broadening would exceed 

the literal meaning and the linguistic possibilities of the words “goods” and “products”, 

which the CDA should thus expressly determine.38 In such manner, the Constitutional 

Court explains that, on the basis of point 4 of the first paragraph of Article 39 of the CDA, 

only trade in goods and products may be limited, but not also the exercise, provision, and 

offering of services. 

 

39. With respect to services, the Government also alleges that also points 2 and 3 of the 

first paragraph of Article 39 of the CDA – which are reflected in the prohibition on offering 

and selling goods and services – must be taken into consideration as the basis for the 

adoption of the challenged Ordinance. It is not possible to concur with this allegation. The 

general prohibition or limitation of the provision of services cannot be based on the 

prohibition of gathering or the prohibition of movement referred to in points 2 and 3 of the 

first paragraph of Article 39 of the CDA, which also conceptually can only refer to certain 

services. Furthermore, by Decision No. U-I-79/20 the Constitutional Court already 

established that points 2 and 3 of the first paragraph of Article 39 of the CDA are 

inconsistent with the Constitution.39   

 

 

C  

 

40. The Constitutional Court adopted this Decision on the basis of Article 48, the second 

paragraph of Article 40, and the second paragraph in conjunction with the first paragraph 

of Article 47 of the CCA, and the fifth paragraph of Article 46 of the Rules of Procedure of 

the Constitutional Court (Official Gazette RS Nos. 86/07, 54/10, 56/11, 70/17, and 35/20), 

composed of: Dr Rajko Knez, President, and judges Dr Matej Accetto, Dr Rok Čeferin, Dr 

Dunja Jadek Pensa, Dr Špelca Mežnar, Dr Marijan Pavčnik, Marko Šorli, and Dr Katja 

Šugman Stubbs. The Decision was adopted by five votes against three. Judges Jadek 

Pensa, Knez, and Šorli voted against. Judge Knez submitted a dissenting opinion. 

                                            
36 For more details, see F. Smith and L. Woods, op. cit., pp. 500–501 and in particular note 240.  

37 The third indent of Article 3 of the CPUCPA defines “products” as goods or services, including 

real estate, rights, and obligations. 

38 The CPUCPA entered into force significantly later than the CDA, namely on 16 June 2007. It 

was adopted in order to transpose the EU Consumer Rights Directive into the legal order of the 

Republic of Slovenia; its purpose is to determine the actions and omissions of actions that are 

unfair in relation to consumers, not protection from communicable diseases. 

39 Cf. Para. 35 of the reasoning of this Decision.  
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