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I 

 

1. I did not vote in favour of the Decision. The outstanding reason for that is the absence 

of a constitutionally consistent interpretation of the statutory premise, i.e. Article 39 of the 

Communicable Diseases Act,1 on which depends the assessment of whether the 

provision that forms the basis for the adoption of the challenged Ordinance is 

unconstitutional. The manner of implementation for the field of regulation of the limitation 

of access to services and the abrogation of the challenged Ordinance are also indirectly 

connected therewith.2 

 

 

II 

 

2. As regards the constitutionally consistent interpretation of both the first and second 

paragraphs of Article 39 of the CDA: This is not my first dissenting opinion in which I do 

not concur with the interpretation of that provision.3 In the case at issue, the Government 

substantiated the adoption of the disputed Ordinance on three points of the first 

paragraph of this Article (points 2, 3, and 44). None of these points has yet been the 

                                            
1 The Communicable Diseases Act (Official Gazette RS, Nos. 33/06 – official consolidated text, 
49/20, 142/20, 175/20, 15/21, and 82/21 – hereinafter referred to as the CDA). 
2 The Ordinance on the Temporary Prohibition of Offering and Selling Goods and Services to 
Consumers in the Republic of Slovenia (Official Gazette RS, Nos. 25/20, 29/20, 32/20, 37/20, 
42/20, 44/20, 47/20, 53/20, 58/20, and 59/20 – hereinafter referred to as the Ordinance).  
3 The reader can find the reasons for the hitherto adopted decisions in dissenting opinions in 
cases No. U-I-79/20 and No. U-I-455/20. In those cases, the majority refers to the assessment 
carried out in case No. U-I-79/20, where points 2 and 3 of the first paragraph of Article 39 of the 
CDA were found to be unconstitutional, and the unconstitutionality was assessed through the lens 
of the upper premise of Article 42 and the second paragraph of Article 120 of the Constitution. 
4 The first paragraph of Article 39 of the CDA determines the following: 
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subject of an assessment by the Constitutional Court in the past, and neither has their 

combined interpretation if they are interpreted as being connected and in their entirety, 

such that they complement each other. 

 

3. The CDA regulates situations concerning communicable diseases that are 

undetermined in advance, which can occur (due to an outbreak) quickly and require rapid 

reactions by the executive power. It is also not necessary that the level of scientific 

findings is sufficient to dictate with sufficient precision the types of measures for 

combating communicable diseases at the time of the outbreak or even in later phases of 

an epidemic. Hence, the executive power cannot in advance have precisely developed 

action plans and types of measures for combating an epidemic. The measures will almost 

certainly limit the freedom of every individual to act because otherwise it is not possible to 

attain collective health protection, as epidemics of communicable diseases do not affect 

only individuals, but groups, possibly even all of the population. Therefore, such 

measures will result in a collision of different values: personal liberty, the protection of the 

health and life of people, the protection of the functioning of the health care system, 

freedom of movement, and solidarity because people infect each other and an individual 

poses an invisible threat to other individuals. It is therefore sensible that the CDA 

envisages an escalation of measures. Article 39 is positioned in Chapter II, Sub-chapter 9 

of the CDA. This is the last sub-chapter in which measures for combating communicable 

diseases and epidemics are determined. These are “other special measures” (such is the 

title of this sub-chapter) which namely are applied when previous measures are 

ineffective.5 Hence, Sub-chapter 9 is a certain option that can be applied subsidiarily. 

When the primarily statutory measures for combating an epidemic do not suffice, also 

measures that actually entail halting public life are also possible. This is also a reflection 

of the principle of proportionality. The so-called other measures also more severely 

interfere with human rights and fundamental freedoms and thus are also drafted and 

positioned in the law such that they follow previous measures. In my opinion, all the 

points of the first paragraph of the mentioned article are also intended for a situation 

where the National Assembly as well is unable to react. This follows from the second 

paragraph. The latter determines that the Government shall immediately notify the 

National Assembly and the public of the mentioned measures. My interpretation is that 

the situation in which “other measures” apply (which, as I explain, also more severely 

interfere with human rights and fundamental freedoms) cannot last indefinitely and the 

executive branch of power cannot [in the meantime] be granted broad authorisations with 

                                                                                                                              
“When the measures determined by this Act cannot prevent the introduction of certain 
communicable diseases into the Republic of Slovenia and the spread thereof, the Government of 
the Republic of Slovenia can also impose the following measures: 
1. the determination of the conditions for travelling to a state in which there exists a possibility of 
infection with a dangerous communicable disease and for arriving from these states; 
2. the prohibition or limitation of the movement of the population in infected or directly jeopardised 
areas; 
3. the prohibition of the gathering of people in schools, cinemas, bars, and other public places until 
the threat of the spread of the communicable disease passes; 
4. the limitation or prohibition of trade in individual types of goods and products.” 
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respect to such special measures. Namely, the Act lists them in a relatively abstract 

manner and the list is also not comprehensive (e.g. “shall prohibit the gathering of people 

... at other public places”). Such entails that these measures are a necessary additional 

option when combating a communicable disease (therefore, the National Assembly is 

notified ex post and it is not the National Assembly that orders in advance, ex ante, the 

basis and framework of the measures). I opine that the second paragraph of Article 39 of 

the CDA refers to a temporary situation. However, in a situation wherein not only can the 

National Assembly react (in view of the epidemiological situation), but also the 

communicable disease is sufficiently known such that the measures by which infectivity 

can be prevented have also been ascertained, it is the task of the National Assembly to 

not only observe the functioning of the executive branch of power and to content itself 

with the notifications referred to in the second paragraph of Article 39 of the CDA, but to 

assume its role that it enjoys in conformity with the principle of the separation of powers 

(trias politica, checks and balances). Laws may also be proposed by any deputy.6  

 

4. This holds true in particular for situations where the epidemic lasts longer.7 Such an 

interpretation of the statutory premise of Article 39 of the CDA does not follow from 

Decision No. U-I-79/20 and those that followed it (No. U-I-445/20, No. U-I-473/20, and 

also the one at issue, i.e. No. U-I-155/20). I advocated the broader and teleological 

interpretation that “other measures” can be interpreted in a manner more in conformity 

with the Constitution by appropriately balancing the purpose that the CDA and Article 39 

thereof are intended to achieve – the protection of the collective health, not only the 

health of individuals, the protection of life and the sustainability of the health care system 

(and, on the other hand, personal liberty, freedom of movement, the protection of the life 

of those who have not contracted COVID-19 but who need medical assistance that the 

limited health care system can no longer provide in its full scope, solidarity among people, 

etc.).8 Hence, such balancing, taking into account the constitutionally consistent 

interpretation of the statutory premise, does not conclude already upon the collision [of 

these goals] with the consequences or results, i.e. interferences with the mentioned 

human rights and fundamental freedoms, including free enterprise. I do not concur with 

the application in paragraph 39 of the reasoning of the Decision, which is only based on 

                                                                                                                              
5 Cf. Decision No. U-I-83/20, Para. 35 of the reasoning.  
6 The first sentence of Article 88 of the Constitution. 
7 Cf. the Decision in case No. U-I-83/20, where in Para. 56 of the reasoning the Constitutional 
Court explains: “The longer a measure lasts, the more invasive the interference becomes.” The 
Government adopted the implementing acts that the Constitutional Court reviewed in the case at 
issue in March and April 2020, in the initial phase of the epidemic. 
8 Pursuing the values of the health and life of people, which in these cases of communicable 
diseases has a collective nature that does not concern only a sick individual but also all others, 
both those healthy, who can get infected, and those who are sick (also with other diseases), who 
cannot access health care services because the health care system is (logically) unable to perform 
all its work (regarding the treatment of both COVID-19 and other diseases), significantly 
characterises the interpretation of the statutory premise. Without these elements, we relativise the 
law (to the degree of some ordinary situations), on the one hand, and we also do not adapt the 
weight of the principle of legality, on the other (the executive power cannot have an equally firm 
and strict framework and bases for functioning with respect to communicable diseases as it has, 
for instance, when prosecuting perpetrators of criminal offences. 



 

4 

the literal interpretation of point 4 of the first paragraph of Article 39 of the CDA and on 

what it terminologically determines. In fact, that provision can be interpreted literally in a 

narrow manner such that it only encompasses an individual type of goods (but not a 

limitation concerning all types of goods or services),9 but the understanding of the entire 

first paragraph of Article 39 of the CDA, its purpose, and what kind of a collision of 

constitutional rights it wishes to balance does not provide for such a conclusion, in my 

opinion. In particular, the connected – i.e. cumulatively teleologically interpreted – points 

2, 3, and 4 of the first paragraph of Article 39 of the CDA entail, similarly as also the 

National Assembly10 and the Government11 explain in their opinions, a certain reflection of 

the prohibition and limitation of movement and gatherings that were ordered in that period 

of time and affected free economic initiative, be it offering either goods in stores or 

services, e.g. in cinemas. 

 

5. The provision is certainly open to interpretation (and is not "in clarus non fit 

interepretatio"12). If we take into consideration the context that I am describing and to 

which the National Assembly and the Government draw attention, I cannot exclude the 

basis for an interference with the offering of goods or services. Also otherwise, in general, 

I can see a tight connection between goods and services.13 In view of the above, the 

                                            
9 A case wherein it appears that the grammatical interpretation does not allow for a departure from 
the individual words of a provision is, for instance, the interpretation by the CJEU in European 
Commission v. France, C-304/02, in which the CJEU interpreted the phrase that a Member State 
may be imposed a lump sum or a daily penalty payment for failure to observe EU law in a 
cumulative manner (as “and” and not alternatively as “or”). Hence, it interpreted [the conjunction] 
“or” as “and” (due to a teleological interpretation). The CJEU explained such in Para. 83 of the 
reasoning: “This interpretation cannot be countered by reference to the use in Article 228(2) EC of 
the conjunction ‘or’ to link the financial penalties capable of being imposed. As the Commission 
and the Danish, Netherlands, Finnish and United Kingdom Governments have submitted, that 
conjunction may, linguistically, have an alternative or a cumulative sense and must therefore be 
read in the context in which it is used. In light of the objective pursued by Article 228 EC, the 
conjunction ‘or’ in Article 228(2) EC must be understood as being used in a cumulative sense." 
(emphases added by R. K.). 
10 Point II of the reply of the National Assembly, dated 11 September 2020. 
11 Point III.2c of the reply of the Government, dated 11 May 2020. 
12 The majority was of a different opinion – see Para. 39 of the reasoning, where the Decision 
rejects the arguments of the Government and the National Assembly. 
13 This orientation is also confirmed by Para. 12 of the reasoning of the order accepting the petition 
in the case at issue for consideration: “The Constitutional Court establishes that between the 
limitations that apply to goods and the limitations that apply to services there are not so significant 
distinctive characteristics that would systemically require a completely different regulation, and 
particularly not the regulation of restrictive measures in the event of a pandemic. Therefore, in this 
part the Ordinance does not open new constitutional questions and its content remains within the 
limits of the allegations in the petition. Goods and services are also otherwise ever more 
connected both factually and legally. Furthermore, the purchase of goods often also includes a 
service component. There exists a tight mutual connection between them. It is not only about the 
fact that access to services is a condition for the use of numerous products, but also the economic 
and legal nature of service and production activities are not fundamentally completely different. 
The Constitutional Court thus assesses that in order to assess the conditions for accepting the 
petition it is appropriate to comprehensively understand the rules of the Ordinance. Therefore, it 
initiated proceedings for the review of the constitutionality of the Ordinance in the part that refers to 
offering and selling goods to consumers.” 
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mere fact that “services” are mentioned does not lead to the conclusion that, 

conceptually, points 2 and 3 can only refer to some services. This is particularly so 

because the wording of point 3 of the first paragraph of Article 39 of the CDA expressly 

encompasses the prohibition of gathering “at other public places.” Hence, the provision is 

open, perhaps too open,14 but in my opinion it does not exclude such interpretation as I 

advocate in this opinion. 

 

 

 

III 

 

6. As regards the manner of implementation and the abrogation of the Ordinance: I did 

not concur with the manner of implementation determined by Point 3 of the operative 

provisions, even though the Decision thereby achieves the result that I advocated when 

interpreting Article 39 of the CDA (that the limitation of services is part of the measures of 

this Article because also limitations of movement to points of sale of services and goods 

must be taken into consideration). However, the path of the Decision is methodologically 

and argumentatively completely different. As regards point 4 of the first paragraph of 

Article 39 of the CDA, the Decision first establishes that it is unconstitutional. Then, the 

Decision determines by the manner of implementation that, despite the established 

unconstitutionality, the provision shall continue to apply. Then, because it assesses that 

the legislation is incomplete (it lacks a statutory basis15), a statutory basis for the adoption 

of implementing regulations that regulate the measures determined by point 4 of the first 

paragraph or Article 39 of the CDA (and at the same time also for all implementing 

regulations adopted on the basis of the challenged statutory provisions that are still in 

force) is provided for the future. Hence, when the Constitutional Court – by its manner of 

implementation – acted as the legislature, it itself broadened that same provision, 

regarding which it established beforehand that it cannot entail a sufficient legal basis for 

limiting trade in goods, and deemed it to be sufficiently appropriate to serve as the basis 

for the governmental measures concerning services. Concurrently, in Point 4 of the 

operative provisions it abrogated an Ordinance that has already ceased to be in force. 

Why did it do so, if it determined the manner of implementation for now and for the future 

and created a legal basis (even on an unconstitutional statutory provision) also for limiting 

                                                                                                                              
Hence, in the order accepting the petition for consideration, the Constitutional Court stressed the 
comprehensive understanding of the sale of goods and services. In doing so, it also quoted the 
CJEU, which has already held a number of times that the same rules apply to the free movement 
of goods and to the free movement of services. For more on this, see J. Snell, Goods and 
Services in EC Law, A Study of the Relationship Between the Freedoms, Oxford University Press, 
Oxford 2002, p. 24. Cf. Article 57 of the Treaty on the Functioning of the European Union 
(consolidated version, OJ C 202, 7 June 2016), which envisages a subsidiary definition of services 
in comparison with the free movement of goods, capital, and persons. 
Despite such reasoning in the order accepting the petition for consideration, the Decision does not 
follow it.  
14 This is precisely what the petitioners claim when they allege that the provision should be lex 
certa, instead of ambiguous and unclear, allowing for different interpretations. 
15 Para. 30 of the reasoning of the Decision. 
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services?16 And how can the consequent establishment of unconstitutionality result not 

only in a temporary manner of implementation as regards the limitation of goods, but also 

as regards the limitation of services, if conceptually this is not possible, as is stated in 

paragraph 39 of the reasoning of the Decision (but perhaps, as I am attempting to 

explain, it is nevertheless possible)? 

 

 

 

 

        Dr Rajko Knez  

             Judge 

 

 

                                            
16 As I already explained in my separate opinion regarding Decisions No. U-I-79/20, No. U-I-
445/20, and No. U-I-473/20, when the Constitutional Court accepts for consideration challenged 
provisions that are no longer in force in order to answer a particularly important precedential 
question of a systemic nature that can also arise in the future (as the Constitutional Court first 
formulated this reason in Para. 43 of the reasoning of Decision No. U-I-129/19, dated 1 July 2020, 
Official Gazette RS, No. 108/20), the ratio of the substantive review lies in the effects for the future 
and is not based on the first paragraph of Article 47 of the CCA (remedying the consequences of 
an unconstitutionality, i.e. ex post effects that still last). This provision namely determines that the 
Constitutional Court shall decide what effect the established unconstitutionality of an implementing 
regulation shall have if the consequences of its unconstitutionality have not been remedied. When 
the reason for substantive consideration is not to produce any effect for the past (as in the case at 
issue), the first paragraph of Article 47 of the CCA also cannot be applied. 


