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The European Rechtsstaat 

 

1. Introduction 

On 23 December 1991, the new Constitution of the Republic of 

Slovenia was adopted. This date was the beginning of the story of 

success of a state governed by the rule of law in the heart of Europe. 

Today we celebrate the constitution as well as the guardian of the 

constitution, the Slovenian Constitutional Court.  

The pandemic spoilt several celebrations, among them the hundredth 

jubilee of the Austrian and the 30th anniversary of the Slovenian 

constitution. But the pandemic taught us that it does not matter at all if 

we celebrate a year later. So we stand here today and we look back at 

30 remarkable years which were unfortunately followed by months of 

a new war in the middle of Europe.  

Our two Courts are close relatives as they follow the same model of a 

specialised constitutional court with the competence to annul 

unconstitutional laws. And your Court shows a special feature which is 

proposed but not yet realised for the Austrian Court – the competence 

under Article 160 of the Constitution to issue an opinion on the 

conformity of an international treaty with the constitution in the process 

of ratifying such a treaty. 

It is my pleasure and a great honour to speak to you today at this special 

occasion. I use this opportunity to congratulate you on the anniversary 
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of the Court on behalf of all my colleagues, who feel so close to your 

Court and to all its judges. 

The question of the rule of law in Europe or – as we put it in our 

languages – the European Rechtsstaat, Evropska pravna država – has 

become a crucial issue, in other words: talking about the rule of law is 

no longer only an issue for the academic world, it became clear to 

politics that it has to be defended with all means. 

Before I enter into the topic, I would like to add a disclaimer. My 

remarks are meant to be of a general nature and they do not refer to a 

particular issue in Slovenia. If I address an issue which seems to you 

very specific, it is because the issue arises in a similar way also in other 

Member States of the EU. 

2. Europe and the Rechtsstaat 

When jurists talk about the Rechtsstaat in Europe, we want to think in 

a broader context. The concepts in Article 2 of the Treaty on European 

Union, namely democracy, the rule of law, and human rights, to name 

but three, are part of a European culture, a European constitutional 

culture. 

Not only as legal principles but as values. And this is where it starts to 

get difficult.  

What is Europe? What is European culture? 

To start with, I would like to take up a definition given by French 

President Emmanuel Macron in his 2017 speech on Europe: 
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“This Europe, where every European (chaque Européen) recognises 

their destiny in the figures adorning a Greek temple or in Mona Lisa’s 

smile, where they can feel European emotions in the writings of Musil 

or Proust, this Europe of cafés that Steiner described, this Europe that 

Suarès called ‘a law, a spirit, a custom’, this Europe of landscapes and 

folklores, this Europe of Erasmus, what holds it together, is its culture.” 

This quotation is followed by the legal attempt to define a European 

legal area. The legal area does not mean a geographically enclosed 

entity. Rather, it serves as a basis for deriving legally binding categories 

from legal sources that are binding on states. The European legal area 

is defined differently depending on the legal bases upon which we draw. 

And here things are in motion, I would like to point out in four 

observations circumstances that are directly significant for determining 

the content of the elements of the European rule of law. 

First: Although the United Kingdom left the EU following the Brexit, 

the imprint of English legal traditions on Union law will remain, 

especially in the area of the rule of law – we are thinking of the 

fundamental rights to justice in Articles 47 to 50 as well as the guarantee 

of freedom in Article 6 of the EU Charter of Fundamental Rights. 

Second: The end of Russia’s membership in the Council of Europe and 

the Convention of Human Rights reduces the scope of many rule-of-

law guarantees territorially, but strengthens the contents internally. For 

years, the European rule of law had been challenged, even questioned, 

by Russia and in particular by the Russian Constitutional Court. 
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The first and second observations lead to the third observation, namely 

that the importance of the Charter of Fundamental Rights for 

interpreting the ECHR is increasing not only in fact, but also for legal 

reasons. 

All three of the above observations lead to the fourth, namely that the 

EU’s accession to the ECHR has recently become more likely again. 

The Commission and the last Presidencies in the Council have made 

good progress in the negotiations behind the scenes. In any case, there 

are no longer any legal obstacles to accession. 

3. The National and European Rule of Law Principle 

States governed by the rule of law are characterised by the fact that their 

legal systems have a certain degree of determination and predictability 

(Gesetzesstaat  – state of law) and guarantee corresponding institutions 

to ensure the enforcement of the legality of state action 

(Rechtsschutzstaat – state of legal protection). This predetermination 

and resulting predictability of existing rights and obligations 

distinguishes the Rechtsstaat from its historical counterpart, the police 

state. The Rechtsstaat is also a constitutional state, so that state power 

is limited by the firm binding of the sovereign (in democracy: 

parliament, the representatives of the people) to higher-ranking law 

(which regulates legislation). Most constitutional states in Europe today 

also have a specialised constitutional jurisdiction with the power to 

review laws. 
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a) Let us look at the Rule of Law Principle in the Constitutions of 

the Member States 

Of the principles mentioned in Article 2, that of the rule of law is 

probably the one most strongly influenced by the law of the Member 

States. In the constitutions of all Member States, the main component 

of the rule of law principle is the binding of the administration to the 

law in the sense of a principle of legality. 

 On the one hand, this principle is directed at the administration, which 

is bound by the law to the extent that the administration may only act if 

it is provided for by law. The rule of law is enshrined in Article 2 of the 

Slovenian constitution as it is in  Article 18 of the Austrian Federal 

Constitution.  

The law is a condition for state action, but beyond that the principle of 

legality also implies a primacy of the law, which many constitutional 

courts have evoked precisely in their decisions on COVID-19 measures. 

Our Courts have taken important decisions upholding the rule of law 

during the COVID-19 pandemic. In December 2020, your Court 

adopted an important decision. It held that regulations have to be 

published before entering into force and that there has to be an 

appropriate legal basis for a temporary prohibition of gatherings in 

educational institutions. More explicitly, the Court stated in a decision 

of June 2021 that ordinances were inconsistent with the constitution 

already due to a lack of a sufficient substantive statutory basis. In the 

same decision, the Constitutional Court established that the government 
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failed to demonstrate the necessity of measures imposed by the 

challenged ordinances. 

As I have already mentioned, it is an essential component of the rule of 

law is that compliance with the constitution and the law is guaranteed 

by appropriate institutions, and that those affected thus have legal 

protection against state action (“Rechtsschutzstaat”). Here, too, there is 

considerable convergence in the case law of many constitutional courts, 

especially in Central Europe. 

b) Now what is the content of the European Rule of Law? 

Although there is no explicit designation of constitutional principles in 

the constitutional law of the European Union, comparable content can 

be discerned in substance. The constitutional crises in Hungary and 

Poland brought attention to the question of whether European Union 

law also contains principles similar to the constitutional principles in 

the law of the Member States. Proceedings under Article 7 TEU have 

been initiated against both states in the past two years. Article 7 refers 

to the values listed in Article 2. 

Article 2 lists the values on which the European Union is founded: 

respect for human dignity, freedom, democracy, equality, the rule of 

law, and respect for human rights, including the rights of persons 

belonging to minorities. Article 2 was very soon described as one of the 

“core provisions” of Union legal order. However, this qualification only 

superficially forms the reference to the core areas as fundamental 

principles. Rather, it points to the comparable function that the content 
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of Article 2 has in Union law, on the one hand, and that constitutional 

principles have in national constitutional law, as referred to in Article 

79 para 3of the German Basic Law, on the other hand. 

Following this basic classification, the question arises whether the 

values of Article 2 are open to judicial interpretation, in particular by 

the CJEU. It is undisputed that the CJEU reviews the legality of acts 

based on Article 7 pursuant to Article 269 TFEU only with regard to 

compliance with procedural provisions, but not with regard to the 

preconditions of endangering or violating values under Art 2. 

c) Core Content of the Rule of Law 

If one follows the perspective of a legal and thus also judicial 

development of Art 2 TEU, principles can be seen in the values 

enumerated therein, which are primarily directed at a political (further) 

development in the starting point, but which at least in partial areas are 

also legally tangible “hard” criteria and thus can serve as a yardstick 

both for the action of the Union and the law of the Member States.  

Such a distinction is particularly obvious in the case of the value of 

“respect for human rights”, which is mentioned last in the list in the first 

sentence of Article 2. The systematic connection with Article 6 TEU, 

which refers to the Charter of Fundamental Rights, the Convention for 

the Protection of Human Rights and Fundamental Freedoms and the 

constitutional traditions of the Member States as sources of 

fundamental rights, must be taken into account here. 
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 In view of this, it is obvious to see in the protection of human rights 

not merely a political and general legal commitment to the idea of 

human rights, but a constitutional obligation to a core set of human 

rights. These include the guarantees of Articles 3 to 14 ECHR and 

Article 1 of Protocol No. 1 to the ECHR. 

Similarly, with regard to the value of the rule of law, a comparative 

view of the constitutional traditions of the Member States, the ECHR 

and the primary law of the European Union can inductively yield 

contents that can be condensed into the core of a principle of the rule of 

law.  

The CJEU rightly names judicial independence and access to an 

independent court as such core elements of the rule of law. Guided by 

Article 47 CFR, but also by Article 6 ECHR, the establishment of a 

court organisation and a procedural law that guarantee fair proceedings 

while maintaining equality of arms between the parties and reasonable 

duration of proceedings as a whole are to be regarded as core elements 

of the European rule of law. 

A convincing approach departs from the assumption that there are core 

issues which can be derived from primary law and that there is a margin 

of appreciation of the Member States for the remainder. 

In its  decision of 2018 on the Association of Portuguese Judges, the 

CJEU has taken a first step towards concretisation and justiciability of 

the values. However, because the values and principles of the rule of 

law, fundamental and human rights and democracy are decisively 
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supported by the constitutional traditions of the Member States, the 

statement of the CJEU in the judgment must be underlined, according 

to which Member State courts and the CJEU, linked by Article 19 TEU, 

have to fulfil this task together. 

4.  The Role of the Constitutional Courts 

The role of the constitutional courts depends not only on the law of the 

European Union, but primarily on the respective constitutional starting 

and general conditions. The constitutional processing of the 

relationship between Union law and national law also decisively 

determines the role of a constitutional court. 

In Member States where specialised constitutional courts exist, these 

courts are therefore called upon first and foremost to relate the 

constitutional principles of the rule of law and democracy to the values 

of Article 2 TEU within the framework of their competences, and in 

this way to fill out the core and peripheral areas and to contribute to a 

sufficiently strongly legitimised concretisation of the content of the 

European rule of law, in order to find acceptance both in the institutions 

of the European Union and specifically in those Member States which 

are affected or at least threatened by corresponding restrictions. 

Since the CJEU cannot decide on the contents of the respective 

constitutional identity by itself, it must make a serious effort to ascertain 

the content of the respective national provisions. This requires not only 

a sincere cooperation between the CJEU and the constitutional courts 

of the Member States, but also a complete investigation of the facts and 
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a comprehensive judicial review. In an article published in 2021 

together with the former President of the Slovenian Constitutional 

Court, Rajko Knez, the German judge Huber, and the Latvian judge 

Ziemele of the European Court of Justice, we suggested a “reverse 

preliminary ruling procedure” addressed to the constitutional courts to 

clarify such questions lege artis. It seems that this idea may contribute 

to finding a fair balance between the Luxemburg Court and national 

constitutional courts with the larger aim of safeguarding the rule of law 

in Europe. 

Constitutional courts do not operate under a glass dome that could 

isolate them from the rest of the social debate. For various reasons, they 

are exposed to greater pressure from a public debate that is sometimes 

controversial or even heated, and their communication behaviour has to 

meet the demands of a modern media society. This includes timely and 

more frequent explanation, but also restraint on the part of individual 

judges. 

Let me try to explain what I mean. Constitutional Justice needs 

deliberation, compromise and clarity -– as former US Supreme Court 

Justice Justice Stephen Breyer puts it in his 2021 Scalia Lecture at 

Harvard Law School. Unlike European Courts, the size of constitutional 

courts is not a consequence of a certain number of Member States. The 

idea is to have a larger number of eminent lawyers with different 

backgrounds who go through intense discussions and who are able to 

find a compromise. This is perhaps the hardest exercise for a university 

professor who may have the illusion to always be right. In order to stick 
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to a certain opinion, a judge in a collegiate body tries to convince others 

through compromise. Once the decision is taken, the main goal should 

be clarity. 

 The outside world does not expect a constitutional court continuing its 

discussions in the public after a decision has been taken. They expect 

clear and unequivocal decisions. Dissenting judges – in systems where 

dissenting opinions exist – as well as the majority use the instrument of 

dissenting opinion for reasons of transparency. This attitude is the 

expression of another virtue of judges, loyalty within the court. Loyalty 

between the judges and with a view to the institution is essential. From 

a comparative perspective, constitutional judges are loyal to their 

colleagues, prepared for an open dialogue within deliberations and self-

restraining when pronouncing their opinion towards the media and in 

the public discussion. 

5. Conclusion 

I conclude by returning to a fundamental consideration. The rule of law 

is not only a constitutional principle, a set of constitutional guarantees, 

an outgrowth of fundamental rights and an independent judiciary. The 

rule of law is also part of a culture, or more precisely a specific legal 

culture. There may be comparable legal standards in the constitutions 

of other parts of the world, but just as there is a “European way of life”, 

there is also a “European culture of rule of law”. It is supported by the 

state organs in the separation of powers of a democracy. In the 

individual Member States, the struggle for this culture is often arduous 

and fierce. A return to the roots of the European rule of law in Roman 
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law as well as in German-speaking Central Europe and Anglo-Saxon 

law can provide a compass to help overcome the crises. 

The Slovenian Constitutional Court – as other Courts in Europe – faces 

particular challenges these days. I refer to the last two annual reports of 

the Court – reporting an increasing number of cases and the struggles 

with budget and ensuring sufficient space for offices. From an outside 

perspective, the efforts of the Court to change the situation are not only 

an internal issue of the Republic of Slovenia but also necessary in order 

to ensure the requirement of speedy proceedings under Article 6 of the 

Human Rights Convention – and beyond this – Slovenia’s credibility as 

a stable state governed by the rule of law. 

Looking at the Court and its members, most of whom I have known 

personally for some time in good neighbourhood, we have many 

reasons to be optimistic. Behind me, you can see a balanced body with 

specialisation in various fields of law and with the ability to deal 

diligently even with complicated issues of constitutional law as well as 

with disputed issues in society. With its former President Rajko Knez 

and its current President Matej Accetto, the court has two 

representatives who, through their modest but firm way of arguing in 

international conferences, have reached a high level of respect and 

reputation not only for themselves and the Court, but also for the 

Republic of Slovenia. These are good prospects in times of a war in 

Europe and difficulties in political decision making in these multiple 

crises. 

Mr. President, ladies and gentlemen! 
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I congratulate the Constitutional Court once more on the occasion of 

“dan ustavnosti” [constitutionality day] and I wish you, President 

Accetto, and the members of the Constitutional Court all the best for 

the challenging tasks lying ahead. I am convinced that our common 

efforts in safeguarding democracy and the rule of law in Europe will be 

successful. 

 


